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Current Lopics. 

The New York Court of Appeals has af- 
firmed the decision of the courts below in 
refusing to order the superintendent of State 
prisons to return to Roland B. Molineux the 
photographs and Bertillon records of his per- 
son, made in connection with his imprison- 
ment under conviction of the murder of Mrs. 
Kate J. Adams, at New York. Molineux 
claimed that his subsequent acquittal vitiated 
any right of the superintendent to preserve 
such records. Judge Vann wrote the opinion 
of the Court of Appeals. In the course of his 
reasoning, Judge Vann remarks that “an in- 
nocent man is sometimes compelled to make 
sacrifice and undergo suffering for the benefit 
of society. It is a part of the price paid for 
the privilege of living in a country governed 
by law.” It is also pointed out that the cus- 
todian of a public record cannot deface it or 
give it up without authority from the same 
source which required it to be made, viz., the 
Legislature. Judge Vann also pertinently 
asks, if the position of the defendant be sound, 
where the destruction of public records is to 
end? What is to become of the indictment, 
the minutes of the clerk recording the verdict 
of guilty, the judgment of conviction, and the 
death warrant itself? The punishment of the 
guilty necessarily sometimes involves the trial 
of the innocent. The court points out that the 
only relief apparent is through the Legisla- 
ture, but it is easy to read between the lines 
the inference that even this is of doubtful pro- 
priety, in the opinion of the court, because of 
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the necessity of preserving legal records, 
which, when taken as a whole, as in the case 
of Molineux, neutralize every presumption 
arising from the erroneous judgment of con- 
viction. Legal records made through error 
are not destroyed, but vacated, for the reason 
that circumstances might easily arise in which 
these records might be of the utmost import- 
| ance. 








An important decision, sustaining the so- 
called anti-monopoly act of New York (chap- 
ter 690, Laws of 1899), has just been handed 
down by the New York Court of Appeals. It 
was in the litigation between R. H. Macy & 
Co., of New York city, and the American 
Publishers’ Association, an association com- 
posed of about 95 per cent of the book pub- 
lishers of the country, for the purpose of regu- 
lating and arbitrarily fixing the prices at 
which books were to be sold by retailers. 
Macy & Co. refused to sign an agreement not 
to cut prices of books, maintaining a right to 
sell books, as other articles of merchandise, 
at any prices they saw fit. As a result, the 
publishers refused to supply them, and went 
still further and cut off the supply of and sev- 
ered business relations with other concerns 
through whom Macy & Co. procured them. 
The Court of Appeals, by a divided vote 
(Judges Gray and Bartlett dissenting), af- 
firmed the decision of the Appellate Division, 
which sustained Macy & Co. in their conten- 
tion, and declared that they have a cause of 
action against the American Publishers’ Asso- 
ciation. Chief Judge Parker, who wrote the 
prevailing opinion, said in part: 

The members of the association have entered 
into an agreement which, by its terms, as we read 
it, and as they have construed it in their every day 
working under it, undertakes to interfere with the 
free pursuit in this State of a lawful business in 
which any member of the community has a right 
to engage, a business in which a monopoly is not 
secured by the federal statutes, namely, that of deal- 
ing in books which are not protected by copyright; 
and hence it is in violation of chapter 690, Laws of 
1899, which provides: “ Every contract, agreement, 
arrangement or combination whereby a monopoly 
in the manufacture, production or sale in this State 
of any article or commodity of common use is or 
may be created, established or maintained, or 
whereby competition in this State in the supply or 
price of any such article or commodity is or may 
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be restrained or prevented, or whereby for the pur- 
pose of creating, establishing or maintaining a 
monopoly within this State of the manufacture, pro- 
duction or sale of any such article or commodity, 
the free pursuit in this State of any lawful business, 
trade or occupation is or may be restricted or pre- 
vented, is hereby declared to be against public 
policy, illegal and void.” 


The proposition indorsed by the Court of 


Appeals seems a very clear one. The wonder 
is that the court was not unanimous. 





The attempted prosecution of Mayor Har- 
rison, of Chicago, on the ground that he was 
responsible for the Iroquois theatre fire, be- 
cause he did not see that the city’s ordinances 
were properly enforced, will probably amount 
to nothing. The decisions of the courts in 
widely separated jurisdictions give little basis 
for such suits, the courts having almost uni- 
formly held that no liability attaches to a city 
for failure to enforce its ordinances. Such 
was the decision in a case where the plaintiffs 
alleged failure to enforce ordinances against 
setting off fireworks in streets, even when the 
city officers participated, or even where they 
expressly suspended the ordinances for the 
occasion. Cases to this effect are collected in 
a note in 16 L. R. A. 395. To similar effect, 
it is held, in O’Rourk v. Sioux Falls ({S. D.] 
19 L. R. A. 780), that a city is not liable for 
the violation of an ordinance, with the acqui- 
escence of the officials, by firing a cannon in 
a public street. Failure to enforce other or- 
dinances, such as those against coasting on a 
public street, has been held, as in Wilmington 
v. Vandegrift ({[Del.] 25 L. R. A. 538), to 
create no liability against the city. An ap- 
parent exception to the general rule is found 
in the Maryland case of Hagerstown v. Klotz 
(54 L. R. A. 940), holding the city liable for 
failure to enforce an ordinance limiting the 
speed of bicycles on streets; in another case, 
Spier v. Brooklyn (21 L. R. A. 641), it was 
held that where the city expressly authorized 
the explosion of fireworks, which constituted 
a dangerous public nuisance, it was liable. 
While theoretically, perhaps, a mayor is re- 
sponsible for failure to enforce city ordinances, 
morally it is open to question, and legally he 
is not, the more especially where, as in large 
cities, the responsibility for the enforcement of 








such ordinances rests directly upon sub- 
officials. These, if anybody, should be prose- 
cuted individually, but it would hardly seem 
that any money can be obtained from the city 
of Chicago by the relatives of the Iroquois 
theatre fire victims, because of the failure of its 
officials to do their full duty in seeing that 
city ordinances were strictly enforced. 





The Court of Appeals seems to have taken 
a novel and singularly lenient view of the rules 
of practice relating to “criminal intent,” in 
the decision just handed down in the case of 
People v. Alice M. Weaver, of Rochester. 
Mrs. Weaver was convicted of having forged 
the name of her husband’s bosom friend, As- 
semblyman Martin Davis, to a promissory 
note for $1,200. The total of the forgeries 
charged against her was $13,000. A portion 
of the prosecution’s case consisted of a con- 
fession, bearing Mrs. Weaver’s signature, 
which was made by her in the presence of her 
husband and banking officials. In this paper 
she admitted that she had signed the names 
of Davis and her mother, Mrs. Harriet Wells, 
to the note. At the trial her defense con- 
sisted in trying to prove that she thought she 
had a right to sign these names because of 
her intimate friendship with Davis, her mother 
saying that her daughter was right ia assum- 
ing that she was empowered to sign her (Mrs. 
Wells’) name whenever she pleased. The 
jury, however, came to the conclusion that 
Mrs. Weaver was without authority as to the 
use of Davis’ name. Judge O’Brien, who 
wrote the opinion, says the trial was not fair 
to Mrs. Weaver. The people were allowed to 
introduce evidence of the forging of a $5,000 
note and other papers for the purpose of 
showing the relations of Weaver and Davis. 
The court finds, however, that this was dis- 
tinctly prejudicial to the woman defendant, as 
it compelled her to meet other charges than 
those in the indictment. The single issue 
should not have been prejudiced by proof, 
under objection, of the commission of other 
crimes not relating to the one charged. “In 
another aspect of the case,” says the court, 
“the trial was not entirely fair to the defend- 
ant. The situation was exceptional and 


peculiar. On the face of the record the con- 
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clusion is possible that the debt for which 
those various notes were given at the bank 
was for household expenses, and, therefore, 
prima facie the debt of the husband and not 
of the wife. Under such a state of facts, the 
wife might very well have ample authority, or 
believe she had, to use her husband’s name 
in procuring money for the payment of obli- 
gations. She may not have had any such 
authority in fact, but the question is whether 


Law. Judgment was given in favor of the 
State. Justice Bartlett, who wrote the 
opinion, said in part: 


“One of the evils to be guarded against and 
which the legislature may properly guard against 
is the deceptive palming upon the public of one 
article for another, and perhaps the only way to 
accomplish this result in the case of a substance 
| artificially colored so as to resemble butter is to 
| prohibit its sale even under its true name. Other- 
| wise the person who purchases it from the manu- 





she honestly believed that she had, and in|facturer or dealer may subsequently use it for 


view of her relations to the household, and | 


the close and intimate relations of Davis to/| 


purposes of deception, as for example where a 
restaurant keeper buys oleomargarine thus colored 
from his grocer and serves it to the patrons of his 


a A ‘ee 
that household, it is not absolutely inconceiv- [restaurant in the guise of genuine butter. 

able that she may have acted under a mistaken | “Upon these facts of the case at bar I am of 
impression as to her power, and if that were | the opinion that the disclosure of the name of 
so, as the learned trial judge ruled and|the imitation butter sold by the defendant did not 


charged, the guilty intent would be absent relieve him from the penalty prescribed by the 





from the transaction.” Mrs. Weaver was im- 
properly restricted in the giving of evidence as 
to these notes, the court declares. An in- 
stance of unfairness in Judge Sutherland’s 
charge is cited. These were the court's 
words: “ Now, gentlemen of the jury, did the 
defendant honestly believe that she had the 
right to use Davis’ name as indorser? I must 
say to you, gentlemen, that there is not one 
particle of evidence in this case from begin- 
ning to end tending to prove that she did 
have the right to use Martin Davis’ name as 
indorser.” 

Judge O’Brien thinks that after this charge 
there was very little for the jury to do but de- 
clare Mrs. Weaver guilty. “If that practice 
is to be sanctioned,” he says, “we must go 
further and hold that the trial judge in such 
case may order a verdict of guilty.” Five of 
the judges agreed with Judge O’Brien. Judge 
Werner dissented. 


In an opinion handed down by the Appel- 
late Division of the Supreme Court, Second 
Department, sitting in Brooklyn, the consti- 


tutionality of those sections of the Agricul-| 


tural Law which prohibit the manufacture 
and sale of imitation butter, and the artificial 
coloring of butterine or oleomargarine, were 
sustained. The question was brought before 
the court by the appeal of Henry F. Mayer 
from a judgment of the Municipal Court, 
under sections 26 and 27 of the Agricultural 


| Agricultural Law. For these reasons I think the 
|judgment should be affirmed.” 
| 


| ——— 


|\*ST. PATRICK AS A LAW GIVER, 
Law, as well as religion and literature, owe a great 
debt to the Ireland of early times. Saint Patrick 
we think of as a great moral reformer and holy man, 
but as a law giver and codifier he is a less familiar 
figure. The influence of ancient Irish civilization in 
establishing respect for legal process and obligations 
is lost sight of in the better-known tales of how 
Irish scholars kept learning alive in Europe and how 

Irish bards sang in an otherwise unmusical age. 


| The ecclesiastical history of Ireland, alternating 
|from splendor and triumph to discomfiture and 
| squalid misery, is a subject well calculated to arrest 
|and rivet the attention of the thoughtful student. 
| We are certain that Christianity prevailed in Ireland 
| before St. Patrick’s time, because Palladius, who vis- 
| ited Ireland the year preceding Patrick, found sacred 
| vessels of the altar in parts of the country where he 
‘and his fellow missionaries had not penetrated. 
| From that it conclusively appears that there were 
| Christians in Ireland before the mission of St. Pat- 
| rick, but to St. Patrick alone must be awarded the 
| glory of planting the gospel of Christ and placing 
| the Christian religion upon a firm basis. 

| The mission of Palladius, who was a deacon of 
|the Roman Church, or as some say, archdeacon, 
iurnishes the student with authentic data as to the 
introduction of Christianity into Ireland. 

Palladius, who was probably a native of Britain, 
had distinguished himself by his efforts to rid Britain 
from the heresy of Pelagius; he was chosen by St. 
| Celestine, and consecrated first bishop of the Irish, 
| 4s St. Prosper, Bede and others attest. In his mis- 
B i a hied 

* Address delivered at the St. Patrick’s Day Celebration, at 
Ware, Mass , March 17, 1903 
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sion to Ireland he was accompanied by a band of 
faithful missionaries, four of whom, Sylvester, Sol- 
onius, Augustine and Benedict, are mentioned in the 
lives of St. Patrick. His exact place of landing is 
rot known, but antiquarians place it not far distant 
from Wexford. He met with great success in his 
efforts to spread the gospel, for it appears he made 
converts and established churches, and St. Prosper 
was so highly pleased with his mission that he did 
not hesitate to say that the country was added to the 
universal fold. The success of this noble saint 
aroused the enmity of the warlike sovereign, and not 
being able to resist the warlike natives, he was forced 
to fly the country, and after many vicissitudes he 
landed in Britain, but worn out by privation and 
fatigue, he died at Forden, in the district of Mearn, 
in Scotland, on December 15, 431. He was on his 
way to report to the sovereign pontiff the result of 
his missionary labors, but heaven willed otherwise. 
The place of St. Patrick’s birth has always been a 
subject of much controversy among writers of eccle- 
siastical history. Some writers claim it for Scot- 
land, others for England, while a third class favor 
France as the country of St. Patrick’s birth. The 
weight of authority, however, seems to regard 
Brittany, a small province of France, as the place 
of our noble saint’s birth. Dr. Ledwich, prejudiced 


writer, has striven to show that St. Patrick was an | 


ideal or mythical person, but the frequent mention of 
the name of Patrick in the canons attributed to him 
furnish an incontrovertible argument and establish 
the identity of the saint beyond all reasonable doubt. 

Sectional hatred and religious bigotry are behind 
these efforts to belittle St. Patrick’s work, and to 
question his existence, and I ask any scholar living 
who has any pretensions to learning, why haven’t 
these self same critics doubted the existence and the 
labors of St. Augustine, the Saxon, who under in- 
structions from Pope Gregory the Great, more than 
a century later, carried on a similar work among the 
ancient Britons. The place of our noble saint’s 
birth is to my mind a matter of very little import- 
ance; it is the life work and the result of the mis- 
sionary labors of St. Patrick which attracts the at- 
tention of every Catholic student and lover of his 
native land. He accomplished the difficult task of 
converting the warlike Irish people to the doctrines 
of the Christian religion and he succeeded in doing 
this in a peaceful manner and without the shedding 
of a single drop of blood. 

The spirit of the gospel preached on Tara, Armagh 
and Tredagha has taken a firm hold upon the Irish 
race; it has become firmly imbedded in their souls, 
and they have remained true to its teachings, and 
have clung to their primitive faith with such a singu- 
lar fidelity and steadfastness of purpose that human 
wisdom cannot account for it. The religious doc- 
trines he founded have outlived all other dynasties 
known to man, both ancient and modern. In these 
Gays of occult sciences, when agnosticism and athe- 
ism seem fashionable, and to deny the existence of 
our Heavenly Father is supposed to denote superior- 








ity of intellect, the Irish have never swerved from 
the teachings of St. Patrick, and have planted the 
seeds of the Catholic religion in every country in 
the civilized or pagan world. 

The year of St. Patrick’s birth was in all proba- 
bility A. D. 386, since according to his confession 
forty-five years lay between his birth and his conse- 
cration as a bishop (A. D. 431). His family was 
possessed of some wealth and had been Christian 
for generations; his great-grandfather having 
already been a presbyter. At the age of sixteen 
(A. D. 402) he was kidnapped by plundering Irish, 
and taken as a slave to the north of Ireland. For 
six years, from 402-408, he was a swine-herd. He 
left home about the year 424, at the age of thirty- 
eight, and followed the ancient route to Rome via 
Auxere, along the valley of the Rhone via Arles, 
and by the coast of the Provance and the Lerinian 
Islands through northern Italy. He was in Rome in 
the year 429 according to Prosper’s statement. Ac- 
cording to the best authorities he first set foot on 
the Irish shore in the year 432, and was received by 
a people ready and willing to embrace the doctrines 
which he preached. The success of his mission is 
conceded by all. 

The fifth century saw the complete collapse of the 
organization of the British church, which left her 
in a state of great distress and trouble, whence 
according to Gildas’ own statement, she emerged but 
slowly and with difficulty during the first half of the 
sixth century. Meanwhile the Irish church could 
give herself up to her own developments in undis- 
turbed leisure. The high standard of classical edu- 
cation in the Irish monasteries from the sixth to 
the ninth century, to which numerous Irish manu- 
scripts of classical authors bear witness, can only be 
explained if we assume that Ireland, or at least the 
southeast of Ireland, had embraced Christianity, and 
with it ancient civilization and learning, as early as 
the end of the fourth century, and was able to de- 
velop the alien culture without disturbance from out- 
side. In Ireland alone could the cultivation of class- 
ical learning be propagated and fostered at a time 
when everywhere else, in Britain, Gaul and Italy, 
hordes of barbarians had well nigh succeeded in 
stamping it out. 

The threadbare classical erudition of Gildas, and 
the low standard of the Welch church during the 
seventh and eighth centuries, are convincing proofs 
enough that the foundations of classical learning in 
Treland cannot have been laid by British churchmen 
of the sixth century. If they had, how account for 
the fact that the erudition of Irish monks at that 
time surpassed on the whole even that of Italy. For 
Greek was taught in Bangor and other monasteries, 
while Gregory the Great in all probability had no 
knowledge of the language. We also possess direct 
proofs that from the very beginning of the sixth cen- 
tury Irish clerics went to the southwest of Britain, as 
well as to Brittany, implanting and spreading knowl- 
edge, not receiving it. They were, so to speak, the 


pioneers of those later expeditions into Frankish 
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territory, from the end of the sixth century onwards. 
In 884 the Briton monk, Wrmonoc, wrote a life of 
St. Paul of Leon, who lived at the beginning of the 
sixth century. From the above remarks the student 
will perceive that our Irish ancestors had culture, 
learning, religion and laws at a time when all Europe 
was deeply engulfed in ignorance. Let us now direct 
our attention to a consideration of St. Patrick’s 
labors in the field of legal study and research. 

The Senchus Mor, a Gaelic manuscript containing 
the largest part of the Brehon Code, was compiled in 
the first part of the fifth century and was therefore 
in full force and effect when St. Patrick first set 
foot on the shores of Erin. 

Sent there by the pope in the year A. D. 432, St. 
Patrick found that there existed in ancient Ireland 
a code of laws in which the property and personal 
1ights of individuals were minutely regulated. He 
found also that the rights of women in lands of 
their husbands were jealously guarded. The wife 
had the right to alienate a portion of her husband’s 
land, and to control to some extent her husband’s 
tight of alienation. Schooled as he was in Roman 
law, St. Patrick discovered that the ancient Irish law 
governing the distribution of estates of deceased per- 
sons left nothing to be desired in the matter of com- 
pilation and amendment. He was surprised to find 
a compiete system of legal ethics, a court, a judge, 
and enlightened procedure for the enforcement of 
its decrees. 
the enforcement of their judgments, writs and pro- 
cesses resembling those of distress, and other forms 
commonly used in early English procedure. He 
found, also, that the rights of creditors were pro- 
tected, as for instances sureties were made liable 
somewhere after the old English institution of frank- 
pledge. 

Saint Patrick soon learned that the ancient Irish 
needed no instruction in legal ethics, and he immedi- 
ately directed his efforts to harmonize these laws 
with the doctrines of Christianity. St. Patrick’s 
opinion of the native code we find in his own words 
in the introduction to the Senchus Mor. What did 
not clash with the word of God, and the consciences 
of the believers, was confirmed in the laws of the 
Brehons, for the law of nature had been right ex- 
cept as to the faith and harmony of the church and 
people. With the advent of St. Patrick and Chris- 
tianity into Ireland, came the introduction of canon 
law in all its varied forms. This introduction of 
canon law into Ireland, and the establishment of 
ecclesiastical courts in every district, and the usurp- 
ing of pleas belonging to the crown, caused great 
confusion and internal disorder. The Irish had such 
a profound respect for the superior knowledge of 
their priest that in all cases, even in matters of life 
and death, his word was considered supreme. This 
conflict between secular and ecclesiastical tribunals 
is of very ancient origin. St. Paul, in preaching 
Christianity in the early days, cautioned the faithful 
against dragging each other before infidel judges. 


He found that the courts employed, in | 


We find instances where even the termoners or ten- 
ants of the ecclesiastical land exercised judicial func- 
tions and decided the ordinary disputes of the 
locality. For example, Valentinian III decreed that 
clerics might be tried before a bishop, with consent 
of both parties. Under the Gothic kings it was not 
allowed for a cleric to appear before a secular tri- 
bunal. Down to the time of the Reformation in the 
sixteenth century, the exclusive right of the church 
to dispose of testamentary, matrimonial and defama- 
tory cases was undisputed. This state of affairs 
caused great dissatisfaction and endless controversy. 
| It was well nigh into the seventeenth century before 
| the secular courts established a secure foothold upon 
the jurisprudence of Ireland and placed the judiciary 
ot the country upon a firm basis. A single illustra- 
tion of Saint Patrick’s work in Ireland will give the 
reader an adequate idea of his labors in the field of 
legal study and revision. Saint Patrick requested 
the men of Erin to come to one place to hold a con- 
ference with him. When they came to the conference 
the gospel of Christ was preached to them all. And 
when they saw Laeghaire and his druids overcome 
ky the great science and miracles wrought in the 
presence of the men of Erin, they bowed down in 
ebedience to the will of God and Patrick, in the 
presence of every chief of Erin. It was then that 
Dubhthach (pronounced Dhoovah) was ordered to 
| exhibit the judgments and all the poetry (literature) 
| of Erin, and every law which prevailed amongst the 
|men of Erin, through the law of nature, and the 
law of seers, and in the judgments of the island of 
Erin, and in the poets. Now the judgments of true 
nature which the holy spirit had spoken through 
the mouths of the Brehons and just poets of the 
men of Erin from the first occupation of the island 
down to the reception of the faith were all exhib- 
ited by Dubhthach to Patrick. 

St. Patrick as a law giver was an unqualified suc- 
cess. As a result of his labors the gloomy light of 
the Druid began to flicker and the beneficent juris- 
prudence of the Christian began to make its presence 
felt among the Irish people. He counseled moder- 
ation, and curbed the spirit of a warlike race. He 
preached the Divine Law to the pagan from the 
greatest of law books, the Holy Scriptures, and the 
Omnipotent Judge blessed his efforts. His example 
was emulated by St. Augustine, the Saxon, who more 
than a century later carried on a similar work among 
the ancient Britons. é 

Christianity can hardly repay the debt it owes to 
Saint Patrick. His searching and convincing logic 
dissipated the darkness of paganism that had over- 
spread the land, and planted the seeds of Christian- 
ity never to be uprooted. Posterity will place his 
name as a law-giver with that of Moses, and jurists 
will rank him with Theodosius, Justinian and Solon, 
for his noble efforts in the arduous field of legal 
study and research. 





JoserpH M. SuLtivan. 
Of the Suffolk (Mass.) Bar. 
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THE RECORD OFFICE OF LONDON. 

One day last summer while prowling about Chan- 
cery Lane in the hope of accidentally stumbling upon 
some delightful experience of a legal character, I 
asked one of the policemen (those bulwarks of 
strength and information) how far it was to the 
Courts of Justice. 

“Ave you been in our Record Office yet?” he 
inquired somewhat inquisitorially. As I had never 
even heard of such a place, I was compelled to con- 
fess that I had not. He was stationed on guard 
before the Record Office, and regarded his charge as 
the most fascinating spot in London. “Ah,” said 
he fondly, “you ought to see the old map of 
Ireland they got in there, and the Doomsday Book, 
and some of the Pope’s own writing —they call it 
a bull, I think.” We could not resist so eloquent a 
recommendation as this, and entered the museum. 
We have always felt grateful to that loyal police- 
man for urging us, as it proved to be as intensely 
interesting a place as he represented it. 

Herein we found collected the national archives, 
and one could follow up the history of the kingdom 
and could trace back to their origin many obsolete 
official customs, which appealed to one on account 
of their simplicity and directness. What could be 
more secure than their system of “tallies,” which 
was in use for seven hundred years to record the 
debts of the State. It merely consists of a stick 
of hard wood on which notches are cut —then the 
tally-stick is split in two, the creditor taking one 
piece and the debtor keeping the other. Of course the 
sticks exactly correspond, so there is no danger of 
falsifying the accounts. Could anything be more 
naively artless and likewise bulky? Samuel Pepys 
served his apprenticeship at carrying tally-sticks. 
In his diary we read that he is constantly carrying 
his tallies here and there. We saw a number of this 
species of valuable old kindling in the Record Office 
Museum. 

Even more interesting is the “swan roll” of 1497- 
1504, an old record on a very long roll of leather, 
showing how they used to mark with symbols the 
bills of swans, so they could tell to whom the fowls 
belonged when they were turned loose. There is 
actually a picture of the swan’s bill drawn or painted 
on the roll, an exact reproduction of the swan’s 
bill. In this swan roll, the owners lived in Lincoln- 
shire and Cambridgeshire. A few of the marks repre- 
sented were those of “the gield of Corpus Cristi of 
Croyland,”—“the abbot of Thorney,” “Dan Richard 
Holbech, monk of Thorney,” “the Parson of Toft,” 
“W. Bedell, tresourer unto my Ladie’s grace the 
kynges moder,” and many others. 

Another curious document is a promise in the 
form of a “round robin,” made by “certain Wal- 
loons and French to go and inhabit Virginia, a land 
under the obedience of the King of Great Britain.” 
Its date is 1621, and it is written in French. There 
are twenty-nine signatures and twenty-seven marks 
in place of signatures. This “round robin” is 





really oval in shape, instead of being perfectly 
round. On a piece of parchment a large circle is 
drawn and within that there is a smaller circle which 
contains the document to be signed. The signatures 
radiate from this central circle, and it is so signed 
that no one need put his name first. 

Here we also saw two leathern bottles called 
“Black Jacks,” in which they used to carry liquor. 
These convenient articles were four or five hundred 
year old. I myself could not see why they should 
be kept in the Record Office. These “ black jacks” 
were somewhat the shape of a modern carafe. There 
are likewise two playing cards, the ace of clubs and 
the three of diamonds dated 1518. 

In deference to our friend, the kindly policemen 
on the outside, we felt in duty bound to hunt up 
the map of Ireland which he thought so curious. It 
was indeed an interesting relic of 1567. It had 
been made by one John Goghe with additions by 
Lord Burghley. This old map of Ireland was 
called “ Hirlandia.” It was full of funny old draw- 
ings, illustrating the island just as a child would do 
if he were required to make pictures for some 
story. It not only shows towns, mountains, lakes, 
rivers and the other natural features of the country, 
but also contains the names of the old local chief- 
tains and the coats-of-arms of the different earls of 
the kingdom, and also some curious drawings of 
figures. 

In the light of subsequent occurrences, it is 
amusing to read the Bull of Pope Clement VII, 
confirming to King Henry VIII the title of “ De- 
fender of the Faith,’ conferred on him by Pope 
Leo X, and dated at St. Peter’s, Rome, 1524. 

Among the hundreds of documents found in this 
museum, the difficulty consists in deciding which 
ones not to mention, for each one has its own his- 
torical value. Which would you consider most 
worthy of description when you had under con- 
sideration such fascinating records as the following? 
Here we find the “Gunpowder Plot” to blow up 
Parliament and signed by Guy Fawkes; the treaty 
between Francis I and Cardinal Wolsey in behalf 
of Henry VIII, on parchment with colored and gold 
illuminated picture; a document by Thomas (com- 
monly called Beket), archbishop of Canterbury, to 
the canons of Holy Trinity, London, with grant to 
them to have ten beasts in his demesne herbage and 
ten hogs in his wood” (1162-1170); the writ of 
King Edward I, ordering the sheriff of Oxford to 
cause an enquiry to be made, upon the oaths of 
trustworthy Christians and Jews, with regard to 
the value of the goods of Isaac de Caune and Genta 


| his wife, Jews of Oxford, dated at Chester, 1277 


| (this writ makes us think of Ivanhoe); the Black 


Book of the Exchequer, containing a perpetual calen- 
dar, an almanac, drawings of the emblems of the 
four Evangelists and of Christ, the Virgin and 
Child, St. Thomas of Canterbury, St. Michael, and 
the Crucifixion, various notes and verses, the 


treatise called “Dialogus de Scaccario,” oaths of 
officers and cther memoranda respecting the busi- 
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ness of the Exchequer (it is in Latin) ; a letter from | “ Domesday Bcok.” 


This historic work is in two 


Cardinal Richelieu to Charles I of England con-| volumes in Latin, and is the “outcome of a general 
gratulating him on the birth of Charles II; the last| survey of England ordered by William the Con- 
letter from the Earl of Leicester to Queen Elizabeth, | queror, for fiscal purposes, at the close of 1085. 
and so on, and so on, until one is bewildered with | Royal commissioners were sent into different parts 


the richness of his material. | 

About these musty old records there arises an| 
aroma of historical romance which leaves one with | 
the delightful sensation that he has been spending 
his time with Sir Walter Scott, and that he has’ 
been living over centuries of the history of church 
and State, for the two are indissolubly tied up 
together as is evidenced by these manuscripts. 


To us Americans, undoubtedly, almost the most | 


absorbing objects of patriotic interest to us, on 
account of their national importance are two docu-_ 
ments; the first is a petition to George III from the 
representatives of the colonies, begging to restore 
harmony between the mother country and her. 
American colonies. It is in English and signed at 
Philadelphia, 1 September, 1775, by John Hancock 
and forty-eight others. Among these are John 
Adams, Benjamin Franklin, Thomas Jefferson and 


other signers of our glorious Declaration of Inde- | 


pendence; the second of these documents is a letter 
from George Washington, President of the United 
States, to his “ great and good friend” King George 
III. It deals with the exchange of ratifications of 
a treaty. of amity, commerce, and navigation, and 
was concluded in November, 1794, dated at Philadel- 
phia, 25 August, 1795, and signed “G. Washington,” 
and countersigned by the Secretary of State, 
“Timothy Pickering.” While eagerly and wraptly 
reading these two manuscripts the American, far 
from his native soil, can almost hear the fire 
crackers bristling and can scent the odor of gun- 
powder, and he reflects on the explosion of the 
rigorous and iron-bound tradition that these epistles 
must have engendered. One appreciates more here | 
than elsewhere, in this center of English conserva- | 
tism, the force and valor of our forefathers. | 
a bomb it must have been after centuries of respect | 
and formalities to receive our startling acts of | 
liberty. Had Samuel Pepys lived a century later, | 
I should like to have seen his face could he have read | 
the first-named petition—he was so essentially a| 
type of the mind well groomed to the ancient idea | 
of the sacredness of royalty. I quite acquiesced 
with the attendant of the museum, when he led me 
over to the glass case containing these explosives, 
and triumphantly declared that I would like them 
the most of anything in the place. I told him that 
that was true while visions of Fourth of July cele- 
brations surged through my brain and the Star- 
Spangled Banner sounded in my ears, and I was 
thankful that I belonged to that country which had 
produced such documents. One is never so fer- 
vently, so aggressively patriotic as when on the other 
side! ; 

But to the average visitor of other nationality, who 
is not patting himself for his national freedom, the 


| 
| 
| 


What | Victoria in 





most precious document by far is the famous 


| of the country, to conduct the necessary enquiries in 


the county or hundred courts. Their returns, 
arranged topographically, were forwarded to Win- 
chester, and there digested, county by county, under 
the names of the different landowners. The 
smaller volume, dealing with the three eastern 
counties, is the earlier of the two. A note at the 
end of it states that the survey was made in 1086. 
The compilation was originally called ‘the Book of 
Winchester,’ Lut as early as the twelfth century, it 
had acquired the name of ‘ Domesday,’ that is to 
say, ‘the day of judgement by metaphor,’ because 
there was no appeal from it.” There are thirty-one 
counties surveyed in the larger volume. 

The east window of the museum is filled with 
modern heraidic glass to commemorate the succes- 
sive keepers or masters of the rolls. The most inter- 
esting one is the coat-of-arms of John Strange, 
knight, who was keeper of the rolls in 1750. It is 
he who was responsible for that old story, so time 
worn now, about the epitaph, and “here lies an 
honest lawyer,” and there being no necessity to put 
his name on the tomb-stone, for one would imme- 
diately say, “that’s Strange,” and so on. What 
hard rubs the legal profession does receive at 
times, but nevertheless, it is from that very profes- 
sion that we derive our great statesmen and so 
many of our most eminent men. The bar can afford 
to smile indulgently at these jokes—of course, I 
speak as an externe. 

In the Record Office there are search rooms 
where one can go and consult, or have copied for a 


| small consideration, any of the public records which 


cover a period from the Domesday Book of the 
eleventh ceniury to the Coronation Roll of Queen 
the nineteenth. No lawyer visiting 
London should fail to go to the Record Office, for 
it contains almost the history of his craft. 


Jutte Carottne O'Hara, 
AVONDALE, CINCINNATI, OnI0, January, 1904. 


a 


RUSSIA, JAPAN, AND WHO ELSE? 


As it is practically certain that there will be 
war between Japan and Russia in the near future, 
it is pertinent to inquire how far the conflagration 
will be likely to spread. And in order that our 
inquiry may have practical value we must not give 
free rein to the imagination, but must rather con- 
fine ourselves to those relations which rest upon 
a substantial basis and to those motives which 
usually control international actions. 

There has been much speculation as to the 
attitude which China will assume. The conclusion 
reached depends upon what facts the emphasis is 
thrown. It is undoubtedly true that a certain bit- 





72 THE ALBANY 





LAW JOURNAL. 








terness was engendered by the Chino-Japanese 
war, and that had hostilities broken out between 
Japan and Russia immediately after the close of 
said war, China would no doubt have been 
strongly impelled to unite with the latter nation 
for purposes of revenge.’ The assistance which 
Russia rendered to China at the close of said war 
would have formed a sufficient basis for an alli- 
ance between them. 

But it is equally true that a series of important 
events during the period of almost a decade which 
has elapsed since the close of the Chino-Japanese 
war furnished ample basis for the conclusion that 
Chinese sympathy for Russia and hatred of Japan 
have undergone a very marked modification. The 
action of Russia in demanding a lease of Port 
Arthur and adjacent territory as a reward for 
championing the doctrine of the territorial integ- 
rity of China could not fail to produce a deep 
impression upon the Chinese mind. This impres- 
sion was deepened by the action of Russia’s allies 
in her “labor of love.” Following close upon the 
heels of this came the temporary occupation of 
the whole of Manchuria by Russia, the treaty pro- 
viding for the evacuation, and the dishonorable 
breach of said treaty by Russia. 

These events have forced upon China the con- 
viction that Russia’s love for her is not so dis- 
interested as it once seemed, and that if Russia is 
ever induced to lease her hold upon Manchuria it 
will only be by the application of force. She is 
also convinced that acting alone she cannot apply 
a sufficient amount of force. She is furthermore 
convinced that if Russia is permitted to steal Man- 
churia with impunity there is no adequate guar- 
antee that Russian advance will halt at the south- 
ern boundary of Manchuria. A desire for self- 
preservation, which, with nations as with indi- 
viduals, is no mean force in determining conduct, 
must therefore impel China to look with disfavor 
upon the triumph of Russia in the on-coming 
struggle with Japan. 

The recent ratification by China of her treaty 
with the United States, opening Mukden and 
Antung to the trade of the world, is excellent evi- 
dence of her changed attitude toward Russia. For, 
as Russia strongly opposed the ratification of this 
treaty, it is evident that neither the love nor the 
fear of Russia is as great at Peking as it once was. 
Hence it is fair to conclude that China now feels 
at liberty to act along the line of greatest advant- 
age, even though such action should displease 
Russia. 

As it is clear that the Japanese policy is far less 
injurious to China than is the Russian, both in its 
territorial and commercial aspects, it is practically 
certain that China will not ally herself with Russia, 
but will either remain neutral or cast her lot with 
Japan. Her attitude during the early part of the 
war will be one of neutrality. To use a familiar 
figure of speech, “She will wait until she sees 








which way the cat is going to jump.” And should 
Japan prove to be no match for Russia, Chinese 
neutrality will continue to the end. But this is 
not likely to occur. Japan may be safely counted 
upon to win important victories at the start, both 
on sea and land. The opportunity then offered 
will be one which will be difficult, if not impossible, 
for China to resist. 

Nor would the assistance of China be a negligi- 
ble quantity. There are a number of Chinese regi- 
ments organized and drilled by Japanese officers, 
which would give a very good account of them- 
selves upon the field of battle. What the Chinese 
warrior lacks is not endurance or amenability to 
discipline, but organizing ability. With this de- 
ficiency supplied by Japanese officers, he will no 
doubt become an effective fighting machine. The 
Chinese position, flanking as it does the Russian 
line of communication for thousands of miles, will 
enable her to cut that line at will, unless Russia 
uses a considerable portion of her entire fighting 
force in protecting it. There is another way in 
which China could render very effective aid to 
Japan, viz. by furnishing provisions for the Japan- 
ese fighting force. This would not be a heavy 
burden upon China and would be of inestimable 
assistance to Japan, particularly if her navy does 
not succeed in forcing the Russian navy into a 
general engagement so as to make itself master 
of the sea. But should China ally herself with 
Japan, as her interests would undoubtedly impel 
her to do, would that force other nations into the 
struggle? In other words, would it precipitate a 
general war? This question must be considered 
from two standpoints: (1) that of treaty obligations 
and (2) that of friendship and interests. 

The treaty of alliance between Russia and 
France binds each of them to come to the assist- 
ance of the other provided either of them is at- 
tacked by two powers. But is China a power 
within the provisions of this treaty? This depends 
upon whether we interpret the treaty according to 
the letter thereof or in accordance with its spirit. 
There is little room for doubt but that the parties 
to the treaty had in mind first class powers in the 
European sense of the term; and that by them 
China was not considered a first class power any 
more than is Corea. Hence, if France should not 
see fit to join Russia as an offset to Chinese assist- 
ance to Japan, Russia could not rightfully charge 
her with bad faith or a breach of treaty obligations 
any more than Japan could hold England obligated 
to take part if perchance Corea should cast her 
lot with Russia. Treaties, like other contracts, 


must be interpreted in accordance with the reason- 
able intention of the parties thereto. And it is 
most unlikely that Russia would insist upon a 
literal interpretation of the treaty and ask France 
to join her, as that would bring England into the 
conflict and thus leave Russia in a worse position 
For certain it is that England with 


than before. 
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her superior navy would be a more powerful factor 
in the struggle than would France. 

If, then, France is not bound by treaty obligations 
to interfere, is she so bound by ties of friendship 
and interest? This question also must be answered 
in the negative. The ardor of French affection 
for Russia has dampened very perceptibly within 
the past few years. Since the Fashoda incident 
the French have been rapidly coming to see that 
Russian affection for France is bounded by the 
line of Russian interests; that the advantages accru- 
ing to France from her alliance with Russia have 
by no means been equal to the disadvantages. A 
striking evidence of this fact is the recent treaty 
between France and England, and her reapproach- 
ment with Italy. Cordial relations with these two, 
together with the effect that the triple alliance is 
moribund, render a continuance of the dual alliance 
no longer indispensable to France. She is, there- 
fore, free to follow the line of greatest advantage 
in the present crisis in the Far East. That neutral- 
ity would be this line of greatest advantage, as 
surely as it is the line of least resistance, is evi- 
dent when we consider that the opposite course 
would subject her navy to a clash with that of Eng- 
land, which would mean almost certain defeat, and 
would place her again at the mercy of Germany. 
Such a risk is out of all proportion to what France 
could reasonably hope to gain. 

With France remaining neutral there is almost 
no likelihood that either England, Germany or the 
United States would become parties to the strug- 
gle; because in common with France they have 
far more to gain by simply watching the proceed- 
ings. It is, therefore, unlikely that the war will 
become general, unless Russia should crush Japan 
and then, elated by her victory, so trample under 
foot the treaty rights of other nations that their 
self-respect would compel them to resort to force. 


Epwin Maxey. 
Law Depr., W. Va. Univ., January, 1904. 


——_4»—__—_ 


THE LAW’S DELAYS AND THEIR ONLY 
REMEDY. 


It is conceded by all that the calendars of our 
courts are congested with thousands upon thou- 
sands of live causes all panting for immediate trial. 
It is also conceded by all that the judges of our 
courts are being overworked. Overwork certainly 
killed Beekman, Beach, Smythe, McAdam, Andrews, 
Allen, Russell, Rumsey and the rest of the recently 
deceased judges readily recalled to memory. Our 
judges make no complaint. They seldom answer 
any criticism. They ask no help. They go right 
on eating up enormous daily calendars; but their 
anormal appetite for work is not able to consume 
bo h the heaped up old causes and the new causes 
daily piled upon the old ones. They are physically 
unable to do more than they are doing. Our few 





| 


judges must be helpless against this raging ocean 
of work and against these raging 8,000 lawyers idly 
waiting and ready to work the endless chain of 
their annual 8,000 causes. Why are our judges not 
entitled to relief? But the whole State has this 
same trouble. Its seventy-six Supreme Court 
judges cannot keep the 18,000 registered and prac- 
ticing lawyers (or rather waiting to practice) en- 
gaged daily or weekly or monthly. Why are these 
thousands of lawyers not entitled to relief? Liti- 
gants cannot have their causes brought to trial 
within two years. Before the expiration of that 
time, witnesses may be dead, the parties bankrupt 
and the subject of action lost. Why are these 
thousands of litigants not entitled to relief? 

The cause of the law’s delays is self-evident. It 
is lack of judges. The judges of the Supreme Court 
in this first department now number twenty-four. 
They are helped now and again by a few judges 
from the other departments. How can they be ex- 
pected to preside over 8,ooo trialsin a year? Increase 
the number of judges. Press to a vote a concur- 
rent resolution of the legislature amending the con- 
stitution, so as to give one judge for each 40,000 
of the population in the city and one for each 60,000 
of the population in the country. This department 
has a population of about 2,200,000 out of the 
3,437,402 of our greater city. This would make 
the Supreme Court of this department consist of 
fifty-five judges. But even this number and the 
few judges we might be able to borrow from the 
other departments would never be able to clear away 
this constantly increasing congestion of the cal- 
endars. To rush trials, jeopardizing life or liberty 
or fortune, is a heinous sin. In a few years a large 
portion of Manhattan borough will be exclusively 
occupied by business buildings only. While its daily 
business population will increase by millions, still 
its resident population may diminish. Therefore, 
the ratio should be greater for the city than for the 
country. Five additional judgeships should be 
created also for each of the busy inferior courts, 
civil and criminal. Temporary treatments of this 
trouble or expedients less than heroic are both use- 
less and absurd. Thus it is plain that this con- 
stitutional measure is the only remedy. 


These thousands upon thousands of litigants, 
whether their causes are just or unjust, are entitled 
to the first consideration both of taxpayers and 
legislators. They should get it, according to the 
organic law which specifically declares: “ Neither 
justice nor right shall be sold or delayed.” “ Trial 
by jury shall remain inviolate forever.” Justice, to 
the humblest seeking her, should be free as air and 
fast as light. 

These thousands upon thousands of lawyers ought 
to be protected against unnecessary additions to their 
ranks and they ought to be given greater facilities 
and more opportunities. First, the scattered court 
houses ought to be brought together. The judges 
and the territory of the remaining three borough — 
Richmond, Brooklyn and Queens—in our greater 
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city should be included within this first department; ONE PLAN TO PROTECT THE PUBLIC FROM 
— Manhattan and The Bronx —and all the judges, STRIKES AND LOCKOUTS. 
except local ones, would then be housed under the oa es 
magnificent dome of our projected mammoth court-| The recent exposure of corrupt methods existing 
house. This also should be included in the concur-| in the building trades in New York city, brought 
rent resolution. The city can never be a union| out during the trial of Sam Parks, has again 
while its judicial departments remain divorced. | aroused the public to the consideration of ways 
Next, the classes of action and special proceeding | and means for eliminating blackmail and corrup- 
triable by jury should be enlarged. In all civilized | tion and for the prevention of strikes, boycotts and 
communities the jury, not the judge, is the judicial | Jockouts. 
tribunal. The concurrent resolution should also re-| The present condition of labor disputes and 
quire that every issue of fact either in an action or| their attendant results are so familiar to the em- 
a special proceeding shall be determined by the ver-| ployers of labor, to the workingman himself and to 
dict of a jury. Judges dislike to determine issues | the suffering public as not to require a rehearsing. 
of fact as well as issues of law. Many lawyers, of! The plan here presented may not appeal favor- 
course, think that a judge who has a thorough and/| ably to the employer or to the employe, as it is 
exhaustive knowledge of all the subjects that make| for the protection of the general public, who suf- 
up the circle of human knowledge, should be both| fers as a result of every strike or lockout of any 
judge and jury. But experience says that the plain| magnitude, that the following scheme is devised. 
people, because of their abiding faith in the infinite] As strikes and lockouts are generally local, that 
wisdom of the jury, rarely consent to try their! is, located within the boundaries of a State, and as 
causes before referees or judges without juries. | conditions vary among the different States, requir- 
Besides, jury trials are cheaper and shorter. Fur-/ ing different treatment, a national act would be less 
ther, the county, instead of the parties to the cause, | satisfactory than would a State law. 
ought to pay all the taxable fees of the official! A poard of mediation, composed of three mem- 
stenographers, clerks, referees, jurors and sheriffs. bers, should be appointed by the governor, one to 
Litigation should not be the exclusive luxury of the| phe an employer, or selected from some association 
rich. The absence of enough courts and the pres- representing employers of labor; one to be selected 
ence of oppressive fees practically paralyze litiga-| from some labor organization and not an employer 
tion, injuring, at once, the bench, the bar and the} of labor, and the third to be appointed on the 
public. The people’s taxes should be applied, first,| recommendation of the other two, if such recom- 
for enough judges for free and speedy justice and, mendation be made within thirty days; and if the 
then, for the other proper purposes of government. | two appointed do not agree on the third member 
Then lawyers would no longer know the civil ser-| within that time, he should be selected by the gov- 
vice positions or the exempt petty political places. ernor. One member of this board should be ap- 
To expect our over-worked twenty-four judges—| pointed to serve for a term of three years, one for 
who are mere men and not machines—to preside| 2 term of two years and one for a term of one year. 
over all those thousands of trials in a single year) A+ the expiration of the term for which each mem- 
and to give each of those thousands of lawyers some} jer js selected, his successor should be appointed 
chance of an engagement is simply expecting the| 4, serve for a term of three years. 
impossible. While those twenty-four judges have) Whenever a controversy or difference, not in- 
before them actually engaged forty-eight lawyers,| ,ojying questions which may be the subject of a 
the other lawyers (to be precise 7,952) make quite a) cuit at law or a bill in equity, exists between the 
congested audience. Too few judges! Too many) employes and their employer, who at the time em- 
lawyers. Too few facilities! Indeed, every good’ pioys not less than twenty-five persons in the same 
citizen should advocate this constitutional measure) -eneral line of business, the board should visit the 
alike for the relief of the litigants, the lawyers and | locality of the dispute and make careful inquiry into 
the judges. But he must expect opposition hs cause thereof, obtain personal interviews with 
| 





ao ae > gt se nae ra pee ee the parties, offer suggestions which look generally 
lusiness impels them feloniously to seize justice and) +, 4 conference, and advise the respective parties 


retard her in her brilliant progress. what, if anything, ought to be done or submitted 
Wiuram Henry Knox. | to in order to adjust their dispute. 

No. 59 Wi1Lt1Am Street, New York, January, 1904. | The employer who fears a strike and the em- 
ploye who dreads a lockout will be likely to in- 
form the board of a threatened difficulty, and with 

Where a contract of employment is made for one| the assistance of a newspaper clipping bureau, the 

year at a stipulated salary per month, an agreement | board will be supplied with adequate information 


during the term to receive less or to pay more than| as to the existence of labor controversies. 

the contract price, is held, in C. H. Davis & Co. v.| The board should represent the public in all 
Morgan ([Ga.], 61 L. R. A. 148), to be void unless | labor disputes. It should aim to bring the con- 
supported by some change in place, hours, character| tending parties together and to try, by mediation, 
of employment, or other consideration. | to effect a settlement of the difficulties. Sitting 
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around the same table, listening to each other’s 
arguments, endeavoring to see each other’s stand- 
point and to understand each other’s reasons; 
learning to give as well as to take; holding opinions 
firmly, but expressing them moderately; keeping 
the mind open to conviction; desiring to come to 
a sound and fair conclusion, will have the effect 
of promoting mutual good feeling, confidence and 
sympathy; it will have the tendency to bring the 
unions into the position of allies, instead of that 
of fierce competitors; it will remove misunder- 
standings; it will take away the power of unscrupu- 
lous labor leaders; and, coming to know each other 
better, suspicions will fade away, and the employer 
and the employe will learn to respect and trust 
each other. 

As the name implies, the office of the board 
should be solely that of offering suggestions. If 
the parties in difference cannot come to an agree- 
ment, the board should suggest the advisability of 
appointing arbitrators to adjust the matters in dis- 
pute. If each party to a controversy believes that 
his position is fair, neither should object to the 
matter in difference being presented to a disinter- 





ested party or parties to determine the merits of 
the case and to make the award. If the parties 
should fail to come to an agreement and should | 
refuse after a reasonable time to submit their dif- | 
ferences to arbitration, or if a strike or lockout | 
occurs, the board should bring the matter to the | 
attention of the industrial court. 

An industrial court should be organized under | 
the judicial system of the State. It should be a 
movable court, holding its sessions in the court | 
house located nearest to the place where the con- | 
troversy arose. It should be presided over by 
three judges to be elected by the people. Upon 
the adoption of this plan, one judge should be 
elected to serve for a term of six years, one for a 
term of four years, and one for a term of two 
years. At the expiration of the term for which 
each judge is elected his successor should be | 
elected to serve for a term of six years. 

Cases should be brought before the court by the | 
filing of a certificate by the board of mediation, | 
or by either of the parties in dispute, showing the 
nature of the controversy, or the fact that a strike 
or a lockout has occurred, or that the contending 
parties, after due notice, have failed to settle their 
differences or to refer the subject of dispute to 
arbitration. 

The court should sit in the full light of pub- 
licity, except when it deems it for the best interest 
of the litigants, when it should have the power to 
hold secret sessions. The employer, the employe 
and the board of mediation may appear by attor- 
ney, subpoena witnesses and compel the produc- 
tion of all books and papers necessary for the trial 
of the controversy. 

In the matter of the production of the books of 
an employer the court should use the utmost dis- 
cretion. The inspection of books should not be 





| liable to a fine or imprisonment.” 


| guage such as 


allowed unless the court is first satisfied that such 
inspection is absolutely essential in the interests 
of justice, and then only in cases of the most 
extreme necessity should such power be exercised. 

The court should not be bound by the hard-and- 
fast rules of evidence that prevail in our civil 
courts; great latitude of procedure should be al- 
lowed so as to enable the court to arrive at a con- 
clusion not only just but politics, as in many cases 
of dispute strict justice might become oppressive 
to one or the other of the parties or might fail to 
protect the public interests involved in the contro- 
versy. 

Whenever an industrial dispute involves technical 
questions the court should have power to direct the 
appointment of two experts, one to be chosen by 
each party to the dispute, to act as advisers. 

The powers of the industrial court should in- 
clude: 

(a) The right to hear, try and determine all 
controversies of every name, nature and descrip- 
tion, arising between an employer and his em- 
ployes not cognizable by the State courts. 

(b) All matters relating to wages, allowances, 
er remuneration of persons employed or to be 


| employed. 


(c) All matters relating to hours of employment, 
to sex, age, qualifications, or status of employes 
and to the mode, terms and conditions of employ- 
ment. 

(d) All matters relating to any established cus- 
tom or usage of any industry. 

The court should leave the employer free to em- 
ploy labor if he so desires; it should leave the 
laborer free to work or not, as he may desire. 
But it would say to the employer: ‘‘ You must pay 
the wage determined for the number of hours of 
labor decided by the court to constitute a day’s 
work, or you must cease to employ labor. If you 
disobey you will be in contempt of court and be 
And it would 
say to the employe: “ You must work for the 


| wage and the hours determined or you must seek 


employment elsewhere and not interfere with the 
men who are willing to work on the terms set 
forth in the award.” 

By interference is meant: 


(a) The use of opprobrious or insulting lan- 
“scab” to a non-union man. 

(b) The use of threats of personal injury to the 
workingmen or to members of their families. 

(c) The hindering, blocking or stopping of the 
business of the employer. 

(d) The displaying of banners and the printing 
and publishing of handbills and circulars as a means 
of threat and intimidation to those employed or 
seeking employment. 

(e) The placing of a patrol or picket in front 
of an employer’s place of business in order to pre- 
vent the persons employed from continuing therein, 
and to deter others from taking employment, or 
to induce customers to trade elsewhere. 
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The recognition of the labor union by the in- 
dustrial court is of vital importance to the work- 
ingman. Labor has a right to combine; it has a 
right to associate for the purpose of raising the 
standard of living, and to choose the class of men 
with whom its members shall work. Such right 
the industrial court should recognize to this ex- 
tent: It should permit the union to refuse to allow 
ite members to work with non-union men; it should 
not permit the union to order a strike or to inter- 
fere with non-union men if an employer chooses 
to employ non-union men; it should provide in its 
decisions that the employer should not employ non- 
vnion men without first giving to his union em- 
ployes a two weeks’ notice of his determination so 
to do. This would enable the employes to pro- 
cure other positions, and at the same time, the 
employer would have ample time to provide a new 
working force. If the employer should employ a 
non-union man where only union men are em- 
ployed, without giving such two weeks’ notice, he 
should be subject to a fine followed by imprison- 
ment if such fine is not paid. 

The court should recognize the right of employ- 
ers to discharge their employes, and should not 
permit any interference on the part of labor unions 
in this regard. The employer should be as free to 
discharge as to employ; and the laborer who claims 
the right to work or to quit work must recognize 
and respect this right. 

When the industrial court fixes a minimum wage, 
it necessarily bases its decision upon a certain quan- 
tity and quality of work which should be fully set 
forth in its decree. The industrial court should 
merely establish that the employer in question shall 
not pay less wages than the sum named for work 
of a prescribed quantity and quality. Its decision 
should not preclude an inquiry by the ordinary 
courts into the question of the workman’s com- 
pliance or non-compliance with the quantity or 
quality of the work stated. If an employe sues 
his employer in a court of law for the minimum 
wage, he must prove that his work in quantity and 
quality is equal to that prescribed by the decree 
of the industrial court; if his work be inferior in 
these respects, he should recover a smaller sum 
of wages. If an employer is prosecuted in the 
ordinary courts upon the charge of paying less 
than the minimum wage to his employes, the gov- 
ernment must prove not only the payment of less 
than the minimum wage but also that the work per- 
formed by the employe was equal to the standard 
prescribed by the industrial court; and if the gov- 
ernment fails to prove these facts, the accused em- 
ployer should be found not guilty. These provi- 
sions will protect the employer from the injustice 
of being compelled by law to pay standard wages 
for work below the standard, and renders the law 
of the industrial court just and equitable. 

In the course of a trial or investigation, the in- 
dustrial court should make ail such suggestions and 
do all such things as appear to the judges to be 





|a period of from one to two years. 


right and proper to secure a fair and amicable set- 
tlement of the industrial dispute; and upon an agree- 
ment being reached by the parties in difference, 
the court should enter its decree according to the 
terms of settlement. 

The decision oi the court should be binding for 
The progress 
of industry necessarily causes inequalities. Prices 
change. The wages of a given period may after a 
time have a more or less value as a purchasing 
power. The earnings of the employer may increase 
so that he ought to pay higher wages; his earnings 
may decrease to a point where he must pay less or 
go out of business. The rate established to-day 
may be fair and satisfactory to both parties; but 
in a short time may become unfair and unsatisfac- 
tory. Wages and profits are continually changing, 
so a decision binding longer than two years might 
work injustice. 

When the court awards an increase of wages, the 
time for the award to take effect should depend 
upon the contracts made by the employer. It would 
be unjust to an employer to compel him to pay a 
higher rate of wages after he has entered into 
contracts based on a lower scale. 

The officers of corporations should be personally 
liable for all fines imposed upon the corporation 
and for all violations of the orders of the court, to 
the same extent as an individual employer of labor: 
and every employer, worker or person committing, 
or concerned in committing, a violation of the 
court’s orders, should be liable to a penalty. 

An appeal to the court shall act as a stay of all 
proceedings whatsoever in the dispute; no em- 
ployer shall close his works or dismiss his workers, 
and no employe shall strike or discontinue any 
work of his employer on pain of being treated in 
contempt of court; the relationship of employer 
and employe shall continue uninterrupted by the 
dispute or anything arising out of the dispute. 

The awards of the industrial court should not 
be set aside for any informality, or be appealed 
from, reviewed, quashed, or called in question by 
any tribunal whatever. But the court should have 
power to reconsider its hearings, and either side 
should be permitted to present a petition, upon 
notice to its opponent, praying for a rehearing. If 
sufficient grounds be shown, the matter should be 
reopened. Thus, the possibility of injustice being 
done would be minimized. 

Voluntary arbitration is the most rational, rea- 
sonable and civilized plan for the settlement of 
labor troubles. To bring about a condition where 
all differences between the employer and the em- 
ployed shall be settled by the adoption of trade 
agreements, or, in their absence, by a conference 
of the parties interested, or be voluntarily re- 
ferred to disinterested parties for decision, is the 
one and only object oi this plan. 

The government should be in a position to say 
to the employer and employe: “ You must get 





together and peaceably settle your dispute. You 
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will not be allowed to fight out your question of 
difference, thereby disturbing business conditions, 
sacrificing human life and destroying private prop- 
erty. The public must and shall be protected. If 
you do not voluntarily settle your controversy, the 
industrial court will settle it for you.” 

The fear of compulsory arbitration, represented 
by the industrial court, would be a constant men- 
ace to both employer and employe. Neither party, 
ordinarily, would dare to have the industrial court 
adjust their differences and render a judgment 
which would be enforced by a fine or imprison- 
ment; and, rather than submit their affairs to such 
a tribunal, both sides would gladly consent to pri- 
vately settle, or to voluntarily arbitrate their dif- 
ferences. 

Harry Eart MontcoMery. 
31 Erie County Savings Bank Bldg., Buffalo, N. Y. 
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PHYSICIANS AND SURGEONS. 


Practice WitHout License — CRIME — STATUTE — 


ConsTITUTIONAL LaAw—Po.ice Power— Mas- | 


SAGE 4ND PHysIcAL CULTURE. 
STATE v. Briccs. 
SuprREME Court oF NortH CAROLINA, DEcEMBER 18, 
1903. 

1. An act passed in the supposed interest of a 
State medical society, limiting the practice of medi- 
cine and surgery, will be construed most strongly 
against the society. 

2. Act 1903, page 1074, chapter 697, amending 
Code, section 3122, designating who are eligible to 
practice medicine and surgery, provides that, for 
the purpose of the act, the expression “ practice of 
medicine or surgery,” shall be held to mean “the 
management for fee or reward of any case of dis- 
ease, physical or mental, real or imaginary, with 
or without drugs, surgical operation, surgical or 
mechanical appliances, or by any other method 
whatsoever,” and excepts only midwives, nurses 
and persons who minister to or cure the sick or 
suffering by prayer. Held, that the act does not 
confer and is not intended solely to confer protec- 
tion on the public, but attempts to confer a monop- 
oly on the method of treatment of disease by 
doctors of medicine or surgery, and is violative of 
Constitution, article 1, section 31, prohibiting mo- 
nopolies. 

3. Patients have a right to use methods of treat- 
ment requiring less skill and learning on the part 
of the practitioner than is requisite to constitute a 
doctor of medicine or a surgeon, and a legislative 
act which attempts to deprive them of such right 
is not warranted by any legitimate exercise of the 
police power. 

4. Defendant was prosecuted for unlawfully prac- 
ticing medicine and surgery, and the branches 
thereof, for fee or reward, without a license. The 


proof showed that the acts he was convicted of 
doing were administering massage baths, physical 
culture, manipulating muscles, bone, spine and solar 
plexus, and advising his patients as to diet. The 
proof also showed that he did all those things 
without prescriptions being given to the patients, 
or any drugs or surgery used, that he charged and 
received fees therefor, and had no license. Held, 
that there is nothing in such treatment that calls 
for the exercise of the police power, and defend- 
ant could not be punished under a law passed by 
virtue of the police power, prohibiting such treat- 
ment by unlicensed persons. 


Appeal from Superior Court, Guilford county. 
W. R. Allen, judge. 








Andrew C. Biggs was convicted of unlawfully 
| practicing medicine and surgery, and appeals. 
| Reversed. 

| C. M. Stedman and E. J. Justice, for appellant; 
| the attorney-general, for the State. 

| Ciark, C. J.—The defendant is indicted on a 
charge that he “did unlawfully and wilfully begin, 
| engage in and continue the practice of medicine 
and surgery, and the branches thereof, for fee or 
‘reward, without having obtained a license so to do 
from the board of medical examiners of the State 
of North Carolina.” Upon the facts found the 
court was of opinion that the defendant was guilty. 
The defendant appealed from the judgment imposed. 

The special verdict found that the defendant ad- 
vertised himself as a “ non-medical physician; ” that 
he held himself out to the public to cure disease by 
|a “system of drugless healing, and treats patients 
by said system without medicine, claiming not to 
| cure by faith;” that he advertises to cure by natural 
methods, without medicine or surgery. The only 
acts that he is found by the verdict to have per- 
formed are that “he administers massage baths 
and physical culture, manipulates the muscles, 
bones, spine and solar plexus, and kneads the mus- 
cles with the fingers of the hand; he writes no pre- 
scriptions as to diet, but advises his patients what 
to eat and what not to eat; all the above treatment 
is administered to the exclusion of drugs.” It was 
admitted that the defendant was not licensed by 
the State medical board, and claims no exemption, 
under the provisions of the act of 1903, as a nurse, 
or midwife, nor as one curing by prayer; and then 
there is the important finding that “the defendant 
charges a fee or reward for his services,” and has 
treated patients by the above treatment and re- 
ceived payment therefor since the passage of chap- 
ter 697, page 1074, Laws 1903, “ To define the prac- 
tice of medicine and surgery.” 

Section 3124 of the Code requires that every per- 
son who applies for license to practice “ medicine 
or surgery or any of the branches thereof,” shall 
stand an examination in “anatomy, physiology, 
surgery, pathology, medical hygiene, chemistry, 
materia medica, therapeutics, obstetrics and the 





practice of medicine.” There was added, by section 
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2, chapter 117, page 180, Laws 1885, the following 
provision: “And any person who shall begin the 
practice of medicine or surgery in this State for fee 
or reward, after the passage of this act, without 
first having obtained license from said board of ex- 
aminers (meaning the State board of medical ex- 
aminers) shall not be entitled to sue for or recover 
before any court any medical bill for services ren- 
dered in the practice of medicine or surgery or 
any of the branches thereof, but shall also be guilty 
of a misdemeanor, and upon conviction thereof, 
shall be fined not less than $25, nor more than $100, 
or imprisoned, at the discretion of the court, for 
each and every offense.” 

The constitutionality of this last act has been 
vigorously assailed in the courts, on the ground 
that every one had an “inalienable right to life, 
liberty and the pursuit of happiness,” as our great 
Declaration phrases it, and that by that guaranty 
it is the right of every one to earn his livelihood 
by pursuing any calling or vocation not unlawful, 
and that to place his liberty to do so within the 
power of a committee chosen by those already pur- 
suing any given calling would be to infringe upon 
section 7 of article 1 of our State Constitution, 
which forbids exclusive privileges and emoluments 
to any set of men, and section 31 of the same ar- 
ticle, which prohibits “ monopolies and perpetui- 
ties.” Of late years there has been added the ar- 
gument that such act is also obnoxious to the 
Fourteenth Amendment to the Constitution of the 
United States, which prohibits any State “to deny 
to any person the equal protection of the law.” 
There was undeniably great force in the argument 
on that side. The lawmaking power slowly, in this 
State and in others, yielded to the view that it 
could or should pass such act. In 1858-59 (Acts 
1858-59, p. 356, c. 258) it first incorporated “ The 
State Medical Society,” and authorized the above 
examination, and prohibited any one to practice 
medicine or surgery or prescribe for the cure of 
diseases, for fee or reward, without such license, 
but was careful to add a proviso that no one who 
should practice without such license should be 
guilty of a misdemeanor, the only penalty being 
that if he practiced on credit he could not recover 
his fees in the courts. The law remained thus till 
the above-recited act, passed in 1885, and which 
was made prospective. The constitutionality of this 
last statute was fully considered, and after a most 
able argument against it by counsel was sustained 
by this court, but not without great hesitation, and 
upon the ground solely that the act was “an exer- 
cise of the police power for the protection of the 
public against incompetents and impostors, and in 
no sense the creation of a monopoly or special 
privilege” (State v. Call, 121 N. C. 646, 28 S. E. 
517). If the object of the act could be construed 
as intended to give special and exclusive privileges 
to a special body of men, and not solely and in truth 
for the protection of the public, the legislature 
was prohibited by the Constitution from enacting 





it, nor could the legislature restrict the cure of the 
body to the practice of “medicine and surgery,” 
or establish any State system of healing (State v. 
McKnight, 131 N. C. 723, 42 S. E. 580, 59 L. R. A. 
187). After these decisions, moderation and wis- 
dom would have suggested that the matter rest. 
Those who wish to be treated by practitioners of 
medicine and surgery had the guaranty that such 
practitioners had been duly examined and found 
competent by a board of gentlemen eminent in that 
high and honorable profession, and those who had 
faith in treatment by methods not included in the 
“practice of medicine and surgery,” as usually un- 
derstood, had reserved to them the right to practice 
their faith and be treated, if they chose, by those 
who openly and avowedly did not use either sur- 
gery or drugs in the treatment of diseases. The 
courts have declared that they possessed this right, 
and that the legislature could not, under the Con- 
stitution, restrict all healing to any one school of 
thought or practice. What is “the practice of 
medicine and surgery” is as well understood, and 
its limits, as the practice of dentistry. The courts 
have also held that of the many schools of “ medi- 
cine and surgery” the legislature could not pre- 
scribe that any one was orthodox and the others 
heterodox, but that those professing the different 
systems — “allopathic,” “ homeopathic,” “ Thomp- 
sonian,” and the like — should be examined upon 
a course such as is taught in the best colleges of 
that school of practice, but that it is not essential 
that a member of each, or of any special school, 
should be upon the board of examiners. 

At the last session of the general assembly the 
following act (Act 1903, p. 1074, c. 697) was passed 
amendatory of section 3122 of the Code: “ For the 
purpose of this act the expression, ‘practice of 
medicine and surgery,’ shall be construed to mean 
the management for fee or reward of any case of 
disease, physical or mental, real or imaginary, with 
or without drugs, surgical operation, surgical or 
mechanical appliances, or by any other method 
whatsoever; provided, that this shall not apply to 
midwives nor to nurses; provided further, that ap- 
plicants not belonging to the regular school of 
medicine shall not be required to stand an examic- 
nation except upon the branches taught in their 
regular colleges, to-wit, the osteopaths shall be ex- 
amined only upon descriptive anatomy, general 
chemistry, histology, physiology, urinalysis and 
toxicology, hygiene, regional anatomy, pathology, 
neurology, surgery, applied anatomy, bacteriology, 
gynecology, obstetrics and physical diagnosis; pro- 
vided this act shall not apply to any person who 
ministers to or cures the sick or suffering by prayer 
to Almighty God, without the use of any drug or 
material means.” 

Chief Justice Pearson, in McAden v. Jenkins (64 
N. C. 801), noted, as of common knowledge, and 
reiterated in Railroad v. Jenkins (68 N. C. 505) that 
railroad charters are drafted by “ promoters,” and 
hence should be construed most strongly against 
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the grantees and in the interest of the public. The | have the guaranty that is given by his license that 
same construction can fairly be applied to this act | the M. D. is competent, But how about those who 
amendatory of the charter of this corporation, in| are too poor, or too ignorant, or to perverse, to 
whose supposed interests it was evidently drafted,| wish that kind of treatment? Is it requisite that 
and not solely in the interest of the public. Under |the man who treats a diseased ear shall really be 
the guise of “construction” of those well-under- | competent in obstetrics, or that it is a penalty to 
stood terms, the “practice of medicine and sur-| treat a disease of the eye unless the operator un- 
gery,” the act essays to provide that the expression, | derstands chemistry, or that it is indictable in this 
“practice of medicine and surgery,’ shall be con- | State to remove corns or to plug teeth without 
strued to mean the management ‘for fee or reward’ full knowledge of the materia medica, or to banish 
of any case of disease, physical or mental, real or | headache by the application of the hands without 
imaginary, with or without drugs, surgical opera- having passed a satisfactory examination on anat- 
tion, surgical or mechanical appliances, or by any | omy, or to apply a fomentation without being able 
other method whatsoever.” That is, the practice| to “pass up” on therapeutics, or to sell a little 
of surgery and medicine shall mean practice with- | herb tea for the stomach ache without being scien- 
out surgery or medicine, if a fee is charged. [Tf no | tifically versed in pathology and physiology? The 
fee is charged, then the words “ surgery and medi- | act is too sweeping. Besides, the legislature could 
cine” drop back to their usual and ordinary mean- | no more enact that the “practice of medicine and 
ing, as by long usage known and accustomed. | surgery” shall mean “ practice without medicine 
Where, then, is the protection to the public, if such | and surgery” than it could provide that “two and 
treatment is valid when done without fee or reward? | two make five,” because it cannot change a physical 
Yet, unless the act confers, and is intended solely | fact. And when it forbade all treatment of all 
to confer, protection upon the public, it is invalid. | diseases, mental or physical, without surgery or 
The legislature cannot forbid one man to practice | medicine, or by any other method, for a fee or 
a calling or profession for the benefit or profit of | reward, except by an M. D., it attempted to confer 





another. 

Again, the act means more than its friends prob- 
ably intended, for it says, “any case of disease, 
physical or mental, real or imaginary.” Is not a 
disease of the eye physical, and is not a disease of 
the ear, or of the teeth, or a headache, or a corn, 
physical? Then, every dentist and aurist and oculist 
is indictable, unless he has also license from the 
State Medical Society as an M. D., as is also every 
corn doctor who relieves aching feet, and every 
peripatetic of stentorian lungs on the court house 
square who banishes headache, real or imaginary, 
by rubbing his hands over some credulous brow. 
He, too, must be an M. D. Then there is the 
closing expression, forbidding treatment “for fee 
or reward” by other than an M. D. “ by any other 
method whatsoever.” This would take in all the 
old women and the herb doctors, who, without pre- 
tending to be professional nurses, relieve much 
human suffering, “real or imaginary,” for a small 
compensation. Then it is forbidden to relieve a 
case of suffering, “physical or mental,” in any 
method unless one is an M. D. It is not even ad- 
missible to “ minister to a mind diseased” in any 
method, or even dissipate an attack of the “ blues,” 
without that label, duly certified. Is not this cre- 
ating a monopoly, and the worst of monopolies, 
that diseases shall not be cured or alleviated, 
whether real or imaginary, mental or physical, 
though without medicine or surgery, “ if for a fee,” 
unless one has undergone an examination on 
“anatomy, physiology, surgery, pathology, medical 
hygiene, chemistry, pharmacy, materia medica, 
therapeutics, obstetrics and the practice of medi- 
cine?” Such examination is eminently proper for 
one who holds himself out as an M. D., and those 
who wish to employ an M. D. should certainly 


a monopoly on that method of treatment, and this 
is forbidden by the Constitution. 

Our early legislation naturally gave physicians 
no special privileges, but it was directed solely to 
fixing a limitation upon their charges and providing 
penalties for malpractice. Were a monoply of all 
treatment of diseases conferred upon M. D.’s, it 
would necessarily follow that the Legislature would 
have to prescribe their scale of charges again. That 
matter could not, with due regard to the public 
interest, be left to a monopoly. 

Those not M. D.’s contend that the allopathic 
system of practice is contrary to the discoveries of 
science and injurious to the public. Some M. D.’s 
doubtless believe that all treatment of disease, ex- 
cept by their own system, is quackery. Is this 
point to be decided by the M. D.’s themselves, 
through an examining committee of five of their 
own number, or is the public the tribunal to de- 
cide, by employing whom each man _ prefers, 
whether allopath, homeopath, osteopath or the de- 





fendant? The law says that the M. D.’s may exam- 
ine and certify whether an applicant is competent to 
be one of their number, and no one can practice 
medicine and surgery without it; but they cannot 
decide for mankind that their own system of heal- 
ing is now and ever shall be the only correct one, 
and that all others are to be repressed by the strong 
arm of the law. This act admits Christian Scien- 
tists to practice to cure diseases without such ex- 
amination. By what process of reasoning can 
massage, baths and the defendant be excluded? In 
the cure of bodies, as in the cure of souls, “ ortho- 
doxy is my doxy, heterodoxy is the other man’s 
doxy,” as Bishop Warburton well says. This is a 
free country, and any man has a right to be treated 
by any system he chooses. The law cannot decide 
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that any one system shall be the system he shall 
use. If he gets improper treatment for children or 
others under his care, whereby they are injured, he 
is liable to punishment; but whether it was proper 
treatment or not is a matter of fact, to be settled 
by a jury of his peers, and not a matter of law, to 
be decided by a judge, nor prescribed beforehand 
by any act of the legislature. 

The practice of medicine and surgery, in the 
usual and ordinary meaning of that term, is of the 
highest antiquity and dignity. In the Code of 
Hammurabi, King of Babylon, fifteen centuries 
older than the Code of Moses, and which, engraved 
on a column of black diorite, was but recently dug 
up at Susa, in ancient Elam, there are found (sec- 
tions 215-225) regulations of the medical profession, 
fixitig a scale of fees and penalties for malpractice. 
Physicians are mentioned in both the Old and New 
Téstaments. Jeremiah asks, “Is there no balm in 
Giledd? Is there no physician there?” The pub- 
lic have a right to know that those holding them- 
selves out as members of that ancient and honor- 
able profession are competent, and duly licensed 
as such. The legislature can exert its police 
power to that end, because it is a profession whose 
practice requires the highest skill and learning. 
But there are methods of treatment which do not 
require much skill and learning, if any. Patients 
have a right to use such methods if they wish, and 
the attempt to require an examination of the char- 
acter above recited for the application of such treat- 
ment is not warranted by any legitimate exercise 
of the police power. The effect would be to pro- 
hibit to those who wish it those cheap and simple 
remedies, and deprive those who practice them of 
their humble gains, by either giving a monopoly of 
such remedies to those who have the title M. D., 
or prohibiting the use of such remedies altogether, 
neither of which results the Legislature could have 
contemplated, and both of which are forbidden by 
the provisions of the Constitution above cited. 

In this case the defendant is found guilty of the 
following acts, and no more: (1) Administering 
massage baths and physical culture; (2) manipulat- 
ing muscles, bones, spine and solar plexus; (3) 
kneading the muscles with the fingers of the hand; 
(4) advising his patients what to eat and what not. 
And all this without prescriptions, without any 
drugs or surgery. These acts, by the terms of the 
statute, are harmless and not indictable, “ unless 
done for fee or reward.” There is nothing in this 
treatment that calls for an exercise of the police 
power by way of an examination by a learned board 
in obstetrics, therapeutics, materia medica and the 
other things, a knowledge of which is so properly 
required for one who would serve the public faith- 
fully and honorably as a doctor of medicine. 

It is not only in the scope of the police power 
for the State to regulate the “practice of medicine 
and surgery,” and to throw around the public any 
teasofiable protection against unfit members of that 
honriotable profession, and provide against malprac- 








tice, but the general assembly can prohibit any 
pretended art of healing which is calculated to de- 
ceive and injure the public. It is also within its 
power to protect the public against the ignorant 
and vicious who profess knowledge and skill in 
any art or profession of healing in which technical 
knowledge and learning are required to safely and 
properly practice it. But it is not found here that 
the defendant is deceiving and injuring the public, 
or is ignorant and incompetent, to the detriment 
of the public, in the application of the methods he 
uses. It may be that if he were not there some of 
the patients might call in an M. D., but that is due 
possibly to the ignorance or perversity of the pa- 
tients, who may prefer the defendant’s methods and 
scale of fees. The police power does not extend to 
such cases. The law is thus stated in Lawton v. 
Steele (152 U. S. pp. 137, 138; 14 Sup. Ct. 501, 38 
L. ed. 385): “The legislature may not, under the 
guise of protecting public interests, arbitrarily in- 
terfere with private business, or impose unusual or 
unnecessary restrictions upon lawful occupations. 
In other words, its determination of what is a 
proper exercise of its police power is not final or 
conclusive, but is subject to the supervision of the 
courts.” After citing cases, it is said, on page 138, 
152 U. S. page 501, 14 Sup. Ct., 38 L. ed. 385: “In 
all those cases the acts were held to be invalid as 
involving an unnecessary invasion of the rights of 
property, and a practical inhibition of certain occu- 
pations, harmless in themselves, and which might 
be carried on without detriment to the public inter- 
ests” (See, also, State v. Pendergrass, 106 N. C. 
667, 10 S. E. 1002; Ohio v. Gardner, 58 Ohio St. 
500, 51 N. E. 136, 41 L. R. A. 689, 65 Am. St. Rep. 
785). 

License is required for the practice of pharmacy, 
of dentistry, of law, and many other skilled pro- 
fessions. We have a State system of law, for the 
“law is the State,” and laws are prescribed by the 
legislature; and we also have a State system of 
education. Yet it is not indictable for one not a 
lawyer to draw wills, deeds, bills of sale, or any 
other legal instrument whatever; nor is it made 
punishable to settle litigation out of court by arbi- 
tration or otherwise, without the aid of a lawyer, 
nor to teach in other than the State schools. 
Though there are many methods of treating dis- 
eases from among which the legislature is not author- 
ized to select one as the State system, excluding 
all others, yet this act, if valid, would make it pun- 
ishable by law to charge a fee for treatment of 
“any disease, real or imaginary, mental or physical, 
by any method whatever,” unless the party had been 
admitted by a committee from one school of treat- 
ment, upon examination of that system, thus deny- 
ing mankind any relief from pain and suffering, 
except at the hands of that particular school of 
medical thought. It may be, and probably is, the 
best system. But that is a matter which must be 
decided by those who seek and must pay for the 
relief, not by the M. D.’s themselves, nor by the 
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courts. Judges are lawyers, and are not competent 
to decide, except for themselves as individuals, 
which is the best system of treatment, and those 
practitioners who eschew medicine and surgery 
have a right to object to leaving the question 
whether “ medicine and surgery” is the only per- 
missible method of treatment to be decided by the 
practitioners of the method. 

The defendant is not charged nor shown to be 
an osteopath, and disclaims being one. His learned 
counsel contends that Acts 1903, p. 1074, c. 697, is 
further unconstitutional because of the following 
(quoted from his brief): “ There is no provision for 
the examination of any but allopaths and osteo- 
paths. It provides that all persons, except mid- 
wives, nurses and those who profess to heal by 
prayer, who minister to the sick for fee or reward, 
‘by any other method whatsoever,’ shall be con- 
strued to be practicing medicine or surgery, and 
then follows this language: ‘ Provided further that 
applicants not belonging to the regular school of 
medicine shall not be required to stand an exami- 


Nation except upon the branches taught in their 


regular colleges, to-wit, the osteopaths shall be ex- 
amined only upon descriptive anatomy, general 
chemistry, histology, physiology, urinalysis and 
toxicology, hygiene, regional anatomy, pathology, 
neurology, surgery, applied anatomy, bacteriology, 
gynecology, obstetrics and physical diagnosis.’ 
The osteopath is required to stand an examination 
in surgery and every other branch that those be- 
longing to the regular school of medicine are re- 
quired to be examined in, except pharmacy, materia 
medica, therapeutics and the practice of medicine, 
and, in addition, he is required to stand an exami- 
nation in branches that the regular medical student 
is not required to be examined on, as follows: 
‘Histology, urinalysis and toxicology, regional an- 
atomy, neurology, bacteriology, gynecology and 
physical diagnosis.’ But it is remarkable that he is 
not required to pass examination in the branches 
that his profession recognizes and teaches to be of 
special importance in the practice of osteopathy, 
such as principles of osteopathy, osteopathic man- 
ipulations and osteopathic diagnosis.” As his cli- 
ent is not an osteopath, we are not called upon in 
this ease to pass upon the alleged discrimination 
against osteopaths in the prescribed course of 
study. But if it be objected that we have only 
shown that the defendant’s practice did not call for 
the examination required, as above set out, for an 
allopath, it may be as well to say that the acts of 
which he was convicted of doing “ for a fee,” to-wit, 
using massage baths, physical culture, manipulating 
muscles, bone, spine and solar plexus, and advising 
his patients as to diet, could be done as safely to 
the public, so far as shown, without an examination 
on “histology, urinalysis and toxicology, bacteri- 
ology, neurology, and gynecology,” which are some 
of the things added to the course by the aforesaid 
act, for the comfort and convenience of those wish- 
ing to obtain license to practice osteopathy, and, 


of course, only to protect the public against incom- 
petents in that line of practice. 

ft is possible, however, that an expert knowledge 
of gynecology is not essential in administering 
baths, and there is room for serious doubt whether 
bacteriology and toxicology are connected with 
massage in any way. The term, “ practice of medi- 
cine and surgery,” embraces, probably, the larger, 
and certainly by far the most profitable, part of 
the “treatment of diseases,” but is not coextensive 
with the latter term, and cannot be made so, un- 
less “surgery and medicine” are adopted as the 
State system of treatment—a monopoly —and all 
other methods are made indictable. On the other 
hand, the State Medical Society would harldy wish 
to broaden out so as to take in all methods of 
treatment of diseases, for this would be to take in 
practitioners and practices which they would not 
wish to recognize. All the law so far has done 
or can do is to require that those practicing on 
the sick with knife and drugs shall be examined and 
found competent by those “ of like faith and order.” 
Dr. Oliver Wendell Holmes, in an address before 
the Medical Society in Massachusetts, said: “ If the 
whole materia medica was sunk in the bottom of 
the sea, it would be all the better for mankind and 
all the worse for the fishes.” An eminent medical 
authority in this State has said that out of twenty- 
four serious cases of disease, three could not be 
cured by the best remedies, three others might be 
benefited, and the rest would get well anyway. 
| Stronger statements could be cited from the most 
eminent medical authorities the world has known. 
Medicine is an experimental, not an exact, science. 
All the law can do is to regulate and safeguard the 
use of powerful and dangerous remedies, like the 
knife and drugs, but it cannot forbid dispensing 
with them. When the Master, who was himself 
called the Good Physician, was told that other than 
his followers were casting out devils and curing 
diseases, He said, “ Forbid them not.” 

Upon the special verdict, the defendant should 
be adjudged not guilty. Reversed. 

WALKER and Connor, JJ., concur in result. 

(46 S. E. Rep. 401.) 


a 
CONSTITUTIONAL LAW. 


OrpHaAN Asytum Nor a “ ScHoor or INSTITUTION OF 
LEARNING ’— SECULAR EpUCATION OF CHILDREN 
In OrPHAN ASYLUM. 





New York Court or APPEALS. 
(Decided January 29, 1904.) 

James SarcENT, Appellant, v. THE Boarp or Epuca- 
TION OF THE City oF ROCHESTER ET AL, 
Respondents. 

An orphan asylum is not a “school or institution 
of learning” within the meaning of section 4 of arti- 
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cle 9 of the State Constitution, which provides that 
neither the State nor any subdivision thereof shall use 
public money, directly or indirectly, in aid or main- 
tenance of any school or institution of learning 
wholly or partly under the control of a religious 
denomination. This section is to be read in connec- 
tion with section 14 of article 8, which provides that 
nothing in the Constitution contained shall prevent 
a city, town or village from providing for the secular 
education of children in orphan asylums, whether 
under public or private control; that payment by the 
municipalities for their care and maintenance may be 
authorized, but shall not be required, by the legisla- 
ture. 


Common-law and statutory provisions, existing at 
the time of the adoption of the present Constitution, 
were preserved intact, except so far as they might 
conflict with the fundamental law. The provisions 
of chapter 261 of the Laws of 1850, of the consoli- 
dated school law of 1894 and of the charter of the 
city of Rochester, which deal with the subject of 
appropriations of public money for the secular edu- 
cation of orphan asylum children, are not to be con- 
strued as arbitrary mandates of the legislature that 
appropriations for such purposes must be made; but, 
rather, as conferring large discretionary powers upon 
municipalities in that respect. If, however, such a 
construction is called for by the language of the stat- 
utes, then the only ‘effect would be that the public 
authorities might disregard the mandate, as in con- 
flict with the Constitution; but it would not amount 
to a legal ground for restraining the payment of the 
salaries of teachers in an asylum, who had been regu- 
larly appointed by the board of education, and after 
the money for that purpose had been appropriated 
by the municipality. 

The asylum in question was regularly incorporated 
and under the control of a religious denomination. 
The teachers, who were sisters of charity, had been 
employed by the board of education for many years, 
as secular teachers in the institution, and appropria- 
tions for the payment of their salaries had been made 
each year by the common council. The secular edu- 
cation of the orphans was the same as that furnished 
to children of like age in the public schools, with 
the same course of studies, the same text-books and 
the same system of examinations and hours of study. 
No denominational tenet or doctrine was taught, or 
religious instruction imparted in the asylum during 
the hours of school prescribed by the rules and regu- 
lations of the board of education; but religious in- 
struction was given at seven o'clock in the evening. 
The teachers were paid out of money raised by direct 
taxation on city property, and not out of the com- 
mon-school fund of the State, and the inmates were 
included in the enumeration of children of the city 
as a basis for raising money for secular education. 

A taxpayer’s action was brought to restrain the 
payment of the teachers’ salaries on the ground that 
it was an illegal use of public moneys. Held, that the 
action could not be maintained. 

Appeal from a judgment of the Appellate Division, 





Fourth Department, affirming a judgment of the 
Special Term. 


O’Brien, J.— This is a taxpayer’s action to restrain 
the payment of certain public moneys raised for the 
purposes of education, but which, it is claimed, can- 
not be properly devoted to the specific purpose for 
which the funds were raised. In other words, it is 
alleged that the public officers who have been made 
defendants in the action are about to deal with this 
fund in violation of law, and an injunction is de- 
manded to restrain waste and misapplication of the 
money. ‘The board of education of the city of Roch- 
ester was made a defendant, and so were the financial 
officers of the city, who are required by law to audit 
and pay claims upon the treasury certified by the 
board of education. St. Mary’s Asylum for Orphan 
Boys and four sisters who are employed therein by 
the board of education to teach the inmates were also 
made defendants. The only relief demanded is that 
the board of education be enjoined from auditing or 
paying the salaries of these four sisters employed by 
them to teach the inmates of the asylum. The board 
of education and the orphan asylum are both cor- 
porations duly organized under the laws of this State. 
The purpose for which the asylum was incorporated 
is declared to be the “maintenance and tuition of 
orphan children of the male sex, and in particular 
of male orphan children of soldiers who have lost 
their lives in the service of the United States.” It 
appears and is found that this corporation is con- 
trolled by persons who are members of the Roman 
Catholic Church and by persons who are officers of 
such church and have such control by reason of 
being members and officers of the same. The courts 
below, after a trial and hearing, upon appeal dis- 
missed the complaint. and the only question involved 
in the controversy is whether the board of educa- 
tion had the legal right to employ and pay the sisters 
of charity who gave the secular instruction to the 
inmates of the asylum. 

It is found that for many years past the city, 
through the board of education, has contributed 
money to the asylum for the purpose of the secular 
education of the orphans under its charge; that the 
institution gave secular education the same as that 
furnished the children of like age in the public 
schools and the same system of grades, the same 
course of studies, the same text-books, examinations 
and hours of study were followed therein and made 
use of in the teaching of the inmates; that no de- 
nominational tenet or doctrine is taught or religious 
instruction imparted in the asylum during the hours 
of school prescribed by the rules and regulations of 
the board of education, but religious instruction is 
given in the evening at seven o'clock. The four 
teachers whose salaries it is sought to cut off by the 
action have been employed by the board by being 
appointed and paid as such teachers, one for thirteen 
years, one eleven years, one eight years and one three 
years; that all of these teachers are educated and 
experienced teachers, and were so employed at the 
date of the passage of the act of 1898, known as the 
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Dow law; that the asylum is subject to visitation by 
the State board of charities, and that the inmates are 
received and retained pursuant to the rules estab- 
lished by the said board; that the salaries of these 
four teachers have been and are paid out of the funds 
raised by direct taxation upon the property assessed 
in the city, and have not been and are not paid out 
of the common-school fund of the State; that the 
asylum maintains no institution of learning or school 
within the meaning of the State Constitution, but it 
has maintained an orphan asylum within the meaning 
of section 14 of article 8 thereof; that the sums paid 
to these four teachers monthly during the ten school 
months of each year amount in the aggregate to $190 
per month, and these amounts were paid to each per- 
sonally by check to the order of each respectively 
for services rendered as a teacher in furnishing secu- 
lar education to the inmates of the asylum; that the 
asylum, as such, furnishes, in addition to secular 
education, board, clothing, correction and moral train- 
ing to its orphan inmates, and has as inmates chil- 
dren who, by reason of age, receive no secular educa- 
tion whatever; that the common council of the city, 
in the annual tax levy for the year 1901, raised 
by general taxation the sum of $610,850 for the use 
of the board of education, to be expended by said 
board for the secular education of the school children 
of the city and the inmates of the various orphan 
asylums of the city, including the inmates of the 
asylum in question, of which amount $323,850 was 
appropriated for the salaries of teachers, which is 
the amount certified by the board as necessary for 
such salaries, and in computing such amount the 
salaries for the four defendant teachers were in- 
cluded; that the common council in the year I90I 
appropriated and raised by tax, for furnishing secu- 
lar education, a sum equal to twenty-five dollars per 
capita upon a total of 24,434 pupils, based upon the 
total number of persons receiving secular education 
in the schools and asylums of the city during that 
year, and that the inmates of the asylum in question 
were included in the number upon which the per 
capita tax was raised. The affirmance of the judg- 
ment by the court below was unanimous, and the 
only question is whether, upon these undisputed facts, 
the payment by the board of the salaries, as teachers, 
of these four sisters of charity was in any sense 
illegal. 

It is strenuously urged by the learned counsel for 
the plaintiff that such payment is in violation of the 
provisions of the Constitution of this State and un- 
authorized by law. Of course, if this proposition can 
be maintained, the plaintiff ought to have succeeded 
in the action. The basis for this contention is sec- 
tion 4 of article 9 of the Constitution, which reads 
as follows: “ Neither the State nor any subdivision 
thereof shall use its property or credit or any public 
money, or authorize or permit either to be used, di- 
rectly or indirectly, in aid or maintenance, other than 
for examination or inspection, of any school or insti- 
tution of learning wholly or in part under the control 
or direction of any religious denomination, or in 





which any denominational tenet or doctrine is 
taught.” It will be observed that the orphan asylum 
in question is neither a school nor institution of 
learning, and hence it would seem to be plain that 
the prohibition contained in the section has no appli- 
cation. But there is another section of the Constitu- 
tion which must be read with the one just quoted, 
and that is section 14 of article 8, which reads as 
follows: “Nothing in this Constitution contained 
shall prevent the Legislature from making such pro- 
visions for the education and support of the blind, 
the deaf and dumb, and juvenile delinquents, as to it 
may seem proper; or prevent any county, city, 
town or village from providing for the care, 
support, maintenance and secular education of 
inmates of orphan asylums, homes for dependent 
children or _ correctional institutions, whether 
under public or private control. Payments 
by counties, cities, towns and villages to charitable, 
eleemosynary, correctional and reformatory insti- 
tutions, wholly or partly under private control, for 
care, support and maintenance, may be authorized, 
but shall not be required by the legislature. No 
such payments shall be made for any inmate of 
such institutions who is not received and retained 
therein pursuant to rules established by the State 
board of charities.” _In this case the money was 
raised for the secular education of the inmates of 
the orphan asylum, and we are told in the plainest 
terms that nothing contained in the Constitution 
shall be construed to prevent such action. In so 
far as the claim is made that the action of the 
hoard of education in disbursing money for the 
secular education of the inmates of the asylum, in- 
cluding the payment of teachers therein, obviously 
the contention has no foundation whatever. 

By chapter 261 of the Laws of 1850 it was pro- 
vided that the several incorporated orphan asylums 
in the State, other than those in the city of New 
York, should participate in the distribution of the 
school moneys in the same manner and to the same 
extent in proportion to the number of children 
educated therein as the common schools in their 
respective cities or districts. Since the enactment 
of that statute it seems that the city authorities 
have uniformly raised money for the purpose speci- 
fied therein without objection from any source. 
Indeed, it was held by the Supreme Court that 
these asylums could compel the board of education 
to disburse the money for the purposes specified 
in the statute (St. Patrick’s Orphan Asylum v. 
Board of Education, 34 How. Pr. 227). The statu- 
tory and common law existing in this State, prior 
to the adoption of the present Constitution has 
been preserved intact, except so far as it is in con- 
flict with the fundamental law, and it has been held 
by this court since the adoption of the present Con- 
stitution that the system of statutory law for the 
maintenance of charities administered by private 
corporations did not fall when the Constitution went 
into effect (People ex rel. Inebriates’ Home v. 
Comptroller, 152 N. Y. 399). Of course, this propo- 
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Sition applies with full force to statutes for the ex- | construction to say that their power was limited 


penditure of money raised by taxation to impart 
secular education to the inmates of orphan asylums. 

But it is earnestly contended in behalf of the 
plaintiff that there was no statutory authority for 
the board of education to employ and pay the four 
teachers in question. It is undisputed that the 
common council of the city had the power to raise 
money by taxation, at the rate of not to exceed 
$25 per capita, for the education of all children in 
the city of school age, including those that are 
detained in the orphan asylums. It is undisputed 
that it had power to raise all moneys for the pay- 
ment of teachers that was certified to be necessary 
by the board of education, and the board certified 
to the common council the number of children of 
school age, including those in the asylums, and 
the amount of money necessary to pay teachers, 
including the four teachers in question, and the 
common council did raise the money, and paid it 
over to the board of education. Now, what was 
the board of education to do with this money? 
Obviously, it was its duty to apply it to the pur- 
pose for which it was raised, and it was raised in 
part for the secular education of inmates of orphan 
asylums and the payment of teachers therein. It 
had no power or right to divert the money to 
other purposes, or to refuse to expend it. The 
board had certified to the common council that the 
money was necessary for the purpose specified, 
and since the city authorities did actually raise 
the money and put it under the control of the 
board of education, these facts alone would seem 
to constitute sufficient authority to the board to do 
all that the plaintiff complained of. But we are 
not left to rest the case upon any implied author- 
ity, clear and satistactory as that would seem to be. 
There was express statutory authority given to the 
board to employ these four teachers, and to take 
such other means as were necessary to impart secu- 
lar education to the inmates of this orphan asylum. 
By the charter of the city (Laws of 1880, chap. 14, 
sec. 131) the board of education is given the power, 
and it is made its duty, “to establish and organize 
in the several wards of the said city such and so 
many schools (including the common schools now 
existing therein) as they shall deem requisite and 
expedient, and to alter and discontinue the same; 
to contract with, license and employ all teachers 
in said schools, and at their pleasure remove them.” 
Tt will be seen that this language does not limit 
the power of the board to the maintenance of what 
are called the common schools. They were to be 
included in the scheme of education, but the board 
was authorized to establish and organize as many 
schools within the city as they should deem requi- 
site and expedient, and to alter and discontinue the 
same. This was a large discretionary power, and, 
doubtless, conferred sufficient authority upon the 
hoard to extend the benefits of education to the 
inmates of the asylum. 


entirely to what are known as the common schools. 
But by chapter 660 of the Laws of 1898, section 
127, the powers of the board were very much en- 
larged. It was authorized by that statute “to 
establish kindergartens, common schools, one or 
more high schools, manual training schools or 
classes, evening classes or schools for special stud- 
ies, training schools or classes for teachers, and 
truant schools, and shall have power to discontinue 
or consolidate schools.” It is quite clear from the 
language of this later statute that the legislature 
intended to confer upon the board very large pow- 
ers and great discretion with reference to the or- 
ganization and maintenance of schools, and clearly 
the power thus conferred was not limited to what 
are commonly known as the common schools. By 
the consolidated school law (Laws of 1894, chap. 
556, tit. 15, art. 12, sec. 32), provision is made for 
the organization and maintenance of a great va- 
riety of special schools, such as industrial training 
| schools, schools for music, for colored children, for 
| Indian schools, and for orphan schools. With re- 
spect to the latter class of schools the statute, title 
15, article 12, section 32, reads as follows:: “The 
schools of the several incorporated orphan asylum 
societies in this State, other than those in the city 
of New York, shall participate in the distribution 
of the school moneys, in the same manner and to 
the same extent, in proportion to the number of 
children educated therein, as the common schools 
in their respective cities or districts. The schools 
of said societies shall be subject to the rules and 
regulations of the common schools in such cities 
or districts, but shall remain under the immediate 
management and direction of the said societies as 
heretofore.” In view of these clear statutory pro- 
visions, it is quite plain that the board of education 
not only had ample power to do everything that is 
complained of in this case, but the employment of 
these teachers for the education of the inmates of 
asylums was imposed upon the board as a duty. 
But it is contended in behalf of the plaintiff that 
public moneys ought not to have been used for 
the education of children in an orphan asylum 
maintained by any church or religious organization. 
The plaintiff is evidently willing that the children 
should be educated, but in some other place than 
the asylum. It is said that children ought to be 
removed from the influence of religious teaching 
in the dsylum, and especially the influence of female 
teachers who belong to some religious order and 
wear the garb of that order. It is quite clear, I 
think, that such objections do rot rest upon any 
reasonable foundation. In the first place it is per- 
fectly obvious that these children could not receive 
instruction in any other place. They were under 





the exclusive control of the managers of the asylum. 
They were in a certain sense deprived of their lib- 
erty. Some of them may have been sent to the 
It is quite too narrow aj asylum after conviction for crime, and in such cases 
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they may, when of a certain age, be committed to 
such an institution by magistrates, courts and 
judges (Corbett v. St. Vincent’s Industrial School, 
177 N. Y. 16). The children that were placed in the 
asylum otherwise — that is, by parents and guard- 
ians — were under the same discipline and control, 
and it is plain that they could not be discharged 
from such control or the discipline of the institu- 
tion. In some sense it would be about the same as 
discharging boys from the county jail in order to 
permit them to attend the common schools. Of 
course such an idea is entirely inadmissible, but 
it is plain that the statute last above quoted con- 
templated that the teaching of these orphan boys 
should be in the asylum where they were detained. 
The language is that the asylum “ shall participate 
in the distribution of the school moneys in the same 
manner and to the same extent in proportion to 
the number of children educated therein as the com- 
mon schools in their respective cities or districts.” 
The statute clearly recognizes the fact that the 
instruction was to be had or given therein, that 
is, in the asylum where the boys were detained. 
When we look into the debates on this subject 


in the constitutional convention when the provi- | 


sions of the Constitution already quoted were the 
subject of debate, it is clearly apparent that the 
members of that body understood that instruction 
in the case of orphan children detained in an 
asylum was neither practicable nor possible else- 
where than in the institution itself. The four teach- 
ers in question were licensed by the public authori- 
ties to teach. To license them as qualified teach- 
ers and employ them and receive the benefit of 
their services and then refuse to pay them upon 
the objection of some taxpayer would be a species 
of injustice unworthy of a great State. 

The objection is made that the several statutes 
referred to, and under which the moneys were 
raised and paid over to the board of education for 
the purpose of defraying the expense of secular 
education in orphan asylums, are mandatory and 
thus in violation of the Constitution. When the 
statutes are all read together it will be seen that 
they are not an arbitrary mandate of the legisla- 
ture, but the depository of large discretionary pow- 
ers, and even if they were, the only consequence 
would be that they could be disregarded by the 
local authorities. The statutes are good as an au- 
thority, even though they would be held to be void 
as acommand. They are certainly broad and com- 
prehensive enough to confer authority upon the 
city government and the board of education to 
raise and expend the money for the purposes indi- 
cated, and to do all the things of which the plaint- 
iff complains in this case. There was no error in 


the disposition of the case below, and, therefore, | 


the judgment must be affirmed, with costs. 


Parker, Ch.J.; Gray, Bartitett, HaicHt, MartTIN 
and CuLLEN, JJ., concur. 


Judgment affirmed. 


CONSTITUTIONAL LAW. 

Use oF REPRESENTATION OF NATIONAL OR STATE FLAG 
In CONNECTION WITH TRADE-MARK oR ADVER- 
TISEMENT — PoticeE Power — CONSTITUTIONAL 
Liserty — CLass LEGISLATION. 

New York SuprEME Court— APPELLATE DIVISION, 

First DEPARTMENT. 
(February, 1904.) 
Present — Hons. CHartes H. Van Brunt, P. J.; 
Epwarp Patterson, Geoxce L. INGRAHAM, EDWARD 
W. Hatcu and Frank C. LaucuHutn, JJ. 


PEOPLE EX REL. Jacop H. McPrixe, Appellant, v. 
Joun C. Van De Carr, Warden, etc., Respondent. 


So much of section 640 of the Penal Code as makes 
it a misdemeanor to publicly mutilate, deface, defy, 
defile, trample om or cast contempt, either by words 
or act, upon the National or State flag, is constitu- 
tional, and mutilation of the flag may mean the print- 
ing of an advertisement upon the ensign itself 

The provisions of such statute, however, which 
|make it a crimina! offense to use the National flag 
|in connection with trade-mark or trade-label or ad- 
| vertisement of merchandise are an unauthorized 
| interference with the liberty of the citizen as secured 


| by the State Constitution. 


| The provisions last referred to of the statute also 
| offend against the clause of the fourteenth amend- 
ment of the Federal Constitution declaring that “no 
State shall deprive any person of life, liberty or 
property without due process of law, nor deny to 
any one within its jurisdiction the equal protection 
of the law.” As the terms of the statute prohibit the 
ordinary merchant and the manufacturer from using 
a representation of the flag while the book pub- 
lisher, the newspaper proprietor, the jeweler and 
the stationer are permitted to use the symbol in 
their business, the discrimination amounts to class 
legislation. 





Appeal from order dismissing writ of habeas cor- 
pus and remanding the relator to custody. 


Louis Marshall for appellant; Howard S. Gans 
for respondent. 


Patterson, J.— The relator, a resident of the city 
of New York, was imprisoned and held in custody 
by the respondent under a commitment issued by 
a city magistrate, charging him with the violation 
of a provision of section 640 of the Penal Code. 
He thereupon procured a writ of habeas corpus and 

sought to be discharged from detention, on the 
| ground that the statute which created the offense 
with which he was charged and for the commission 
| of which he was arrested and imprisoned is uncon- 
| stitutional. That statute is chapter 272 of the Laws 
of 1903, entitled, “ An act to amend section 640 of 
the Penal Code, relative to the desecration, mutila- 
‘tion or improper use of the flag of the United States 
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or of this State.” The several provisions of the 
amendment will be hereinafter referred to. The re- 
spondent made return to the writ of habeas corpus, 
setting forth in substance that the relator was in 
custody in the city prison under the commitment 
referred to. Upon a hearing the writ was dismissed 
and the prisoner was paroled in the custody of his 
counsel until the final determination of an appeal 
from the order of dismissal. Prior to the hearing 
the parties stipulated that the allegations contained 
in the first and second paragraphs of the relator’s 
petition for the writ are true. Referring to such 
allegation it is established that the relator is a resi- 
dent of the city and State of New York, a citizen 
of said State and of the United States, and has been 
engaged in the city of New York for several years 
as manager of the cigar department of the firm of 
Bennett, Sloan & Co., at No. 100 Hudson street, in 
the city of New York, whose business is and for 
many years has been that of selling teas, coffees and 
cigars, and offering for sale such merchandise and 
the receptacles in which the same are contained 
(and, especially, in the case of cigars, the boxes 
containing the same), including the labels, trade- 
marks and decorations contained thereon and 
therein; that the business is carried on in accord- 
ance with the practice and custom which has pre- 
vailed in the cigar trade for upwards of fifty years; 
that the firm of Bennett, Sioan & Co. is the sales 
agent in the city of New York of A. S. Valentine 
& Son, of Philadelphia, Pennsylvania, who are 
manufacturers at that city of the cigars mentioned 
in the complaint upon which the magistrate’s com- 
mitment was issued; that such cigars were manu- | 
factured in the State of Pennsylvania, and shipped 
to the State of New York in the usual form of 
boxes, containing fifty cigars each, in which form 
they were exposed for sale by the petitioner; that 
the petitioner is imprisoned and restrained of his 
liberty by the warden of the city prison of the city 
of New York, under a mandate issued by a city 
magistrate in the borough of Manhattan, in the city 
of New York, a copy of which mandate is annexed 
to the complaint upon which the commitment was 
issued. In that complaint, which was made by 
B. Benjamin Schiff, the following statements are 
made, viz.: That one Jacob H. McPike (the re- 
lator), who was in the employ of said firm (Ben- 
nett, Sloan & Co.), “ did unlawfully and feloniously 
expose to public view, sell and expose for sale, and 
have in his possession for sale, two boxes, each 
containing cigars, said cigars being an article of 
merchandise and said boxes being receptacles for 
such merchandise, upon each of which said boxes 
or receptacles there was printed and placed a rep- 
resentation of the flag, standard, color and ensign 
of the United States of America, and pictures and 
representations thereof, upon which were: shown 
the stars and stripes of said flag, standard, colors 
and ensign, by which picture or representation, a 
person seeing the same, to wit, B. Benjamin Schiff, 
without deliberation, believed the same to repre- 














sent the flag, standard, colors and ensign of the 
United States of America, for the purpose and with 
the intent to advertise, call attention to, decorate, 
mark and designate the said boxes and cigars con- 
tained therein.” 

Annexed to the complaint are exhibits, consist- 
ing of labels such as were placed upon the cigar 
boxes mentioned in the complaint. The labels 
marked Exhibits 1 and 2 are called the “ Betsy 
Ross” labels. Exhibit No. 1 bears the statement 
that it is a trade-mark, designed and owned by 
A. S. Valentine & Son. Immediately under the 
name of the brand is a medallion likeness purport- 
ing to be that of Betsy Ross. On the right of the 
medallion is a figure of the Liberty Bell and an- 
other of Independence Hall, and on the left a rep- 
resentation of the Betsy Ross house in Philadel- 
phia, where the first American flag was made. 
Above the medallion is a blue field with white stars 
in it, and at the lower end of the medallion is a 
small section of the American flag. On Exhibit 
No. 2, under the name “ Betsy Ross,” is a picture 
of the old State House, in Philadelphia, and parts 
of the American flag are displayed in the label. 
Exhibit No. 3 is a label of the “ Color Bearer” 
brand. It represents soldiers engaged in action, 
one of them bearing the American flag. 

None of these labels presents the American flag 
in any degrading or belittling way, but quite the 
contrary. They are trade labels. They were 
adopted and in use before the passage of the 
amendment to the Penal Code, which creates the 
offense for the commission of which the relator 
was arrested and held in custody. 

Prior to the enactment of the amendment of the 
section of the Penal Code now under considera- 
tion it was perfectly legitimate to use the American 
flag in conjunction with or as forming part of a 
trade label. There is no act of the Congress of 
the United States prohibiting it, and such a label 
was entitled to judicial protection. The invasion of 
the rights of an owner thereof would be prevented 
or restrained by a court of equity. The right to 
a trade label is a property right. 

The constitutionality of the whole of subdivision 
16 of section 640 of the Penal Code is challenged 
on the ground that it is an enactment in violation 
of sections 1 and 6 of article 1 of the Constitution 
of the State of New York, and that it is in viola- 
tion of section 8 of article 1 of the Constitution of 
the United States, which confers exclusive power 
upon the congress to regulate commerce among 
the several States; that the legislation is void be- 
cause the legislature of the State of New York has 
not power or jurisdiction to legislate with respect 
to the flag, standard, colors or ensign of the United 
States of America, that subject being within the 
sole and exclusive jurisdiction of the congress of 
the United States of America, and that it is in 
violation of section 1 of article 14 of the Consti- 
tution of the United States, because it denies to 
the relator the equal protection of the laws of the 








=m = 


Vv ee en 





THE ALBANY 


LAW JOURNAL. 87 








State of New York and abridges his privileges and | 
immunities as a citizen of the United States. 

The text of the subdivision 16 of the statute is | 
as follows: 

“16. Any person, who in any manner, for exhi- | 
bition or display, shall place, or cause to be placed, 
any word, figure, mark, picture, design, drawing, or | 
any advertisement, of any nature, upon any flag, 
standard, color or ensign of the United States, or | 
State flag of this State or ensign, or shall expose, 
or cause to be exposed, to public view any such 
flag, standard, color or ensign, upon which shall 
be printed, painted, or otherwise placed, or to which | 
shall be attached, appended, affixed or annexed, 
any word, figure, mark, picture, design or draw- 
ing, or any advertisement of any nature, or who 
shall expose to public view, manufacture, sell, ex- | 
pose for sale, give away, or have in possession for) 
sale, or to give away, or for use for any purpose, | 
any article or substance, being an article of mer- 
chandise, or a receptacle of merchandise, upon 
which shall have been printed, painted, attached, or 
otherwise placed, a representation of any such flag, 
standard, color or ensign, to advertise, call atten- 
tion to, decorate, mark or distinguish, the article, 
or substance, on which so placed, or who shall pub- 
licly mutilate, deface, defile or defy, trample upon, 
or cast contempt, either by words or act, upon any | 
such flag, standard, color or ensign, shall be deemed 
guilty of a misdemeanor, and shall be punished by 
a fine not exceeding $100, or by imprisonment for 
not more than thirty days, or both, in the discre- 
tion of the court. The words flag, standard, color 
or ensign, as used in this subdivision or section, 
shall include any flag, standard, color, ensign, or 
any picture or representation, of either thereof, 
made of any substance, and of any size, evidently | 
purporting to be either of, said flag, standard, color 
or ensign, of the United States of America, or a 
picture or a representation, of either thereof, upon 
which shall be shown the colors, the stars and the 
stripes, in any number of either thereof, or by 
which the person seeing the same, without delib- 
eration may believe the same to represent the flag, 
colors, standard, or ensign of the United States of 
America. This subdivision and section shall not 
apply to any act permitted by the statutes of the 
United States of America, or by the United States 
army and navy regulations, nor shall it be con- 
strued to apply to a newspaper, periodical, book, 
pamphlet, circular, certificate, diploma, warrant, or 
commission or appointment to office, ornamental 
picture, article of jewelry, or stationery for use in 
correspondence, on any of which shall be printed, 
painted or placed said flag, disconnected from any 
advertisement.” 

It is manifest, from reading this statute, that 
three separate things are declared to be criminal 
acts. First, the use of the United States flag or 
the State flag —that is, the ensign itself —for the 
exhibition or display of any word, figure, mark, 
picture, design, drawing or advertisement of any 


nature. Second, exposing to public view, manu- 


| facturing, selling, exposing for sale, giving away 


or having in possession for sale or giving away or 


| for use for any purpose, any article or substance, 


being an article of merchandise or a receptacle of 
merchandise upon which shall have been printed, 
painted or otherwise placed, a representation of 
any such flag, standard, color, or ensign, to adver- 
tise, call attention to, decorate, mark, or distin- 
guish the article or substance on which it is so 
placed. Third, publicly mutilating, defacing, defil- 


} ing, or defying, trampling upon, or casting con- 


tempt, either by words or act, upon any such flag, 
standard, color or ensign. Each of the acts pro- 
hibited is constituted a misdemeanor. The statute 


| then defines the meaning of the words flag, stand- 


ard, color and ensign, and the trade labels in this 
case come within that definition. 

It is, we think, apparent that the whole of this 
act is not unconstitutional. It is well settled that 
the same statute may be in part constitutional and 
in part unconstitutional; but if the parts are abso- 
lutely independent of each other, that which is 
constitutional may stand, while that which is un- 
constitutional will be condemned (Pollock v. Far- 
mers’ Loan & Trust Co., 158 U. S. 601). In the 
Virginia coupon cases (114 U. S. 269) Judge Mat- 
thews said: “It is undoubtedly true that there may 
be cases where one part of a statute may be en- 
forced as constitutional, and another be declared 
inoperative and void, because unconstitutional; and 
there are cases where the parts are so distinctly 
separable that each can stand alone, and where the 
court is able to see, and to declare that the inten- 
tion of the legislature was that the part pronounced 
valid should be enforcible, even though the other 
part should fail.” 

It was competent for the legislature to make it a 
misdemeanor to publicly mutilate, deface, defy, de- 
file, trample on or cast contempt, either. by words 
or act, upon the national or State flag, and mutila- 
tion of the flag may mean the printing of an ad- 
vertisement on the ensign itself. Such legislation 
is within the police power of the State, for it re- 
lates to the preservation of the peace. It tends to 
prevent the commission of acts which would arouse 
the indignation of the public, and lead to the in- 
fliction of summary chastisement upon an offender; 
for it is not a mere rhetorical phrase to say that 
the public have constituted themselves the guardians 
and protectors of the national flag. The State has 
taken upon itself the punishment of those whose 
acts would excite the people to violence, and legis- 
lation to accomplish that result relates directly to 
the preservation of the public peace and the good 
order of society. “ Breach of the peace is an of- 
fense well known to the common law. It is a dis- 
turbance of public order by an act of violence, or 
by any act likely to produce violence, or which by 
causing consternation or alarm disturbs the peace 
and quiet of the community. * * * It may be 
committed even by spoken words, provided they 
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tend to provoke immediate violence’ 
Most, 171 N. Y. 429). 

But while it was within the power of the legis- 
lature to enact so much of the statute as relates to 
the defilement and mutilation of the flag, and that 
part of it may be separated from other provisions, 
we are led to the conclusion that such other pro- 
visions are unconstitutional, because they unwar- 
rantably interfere with the liberty of the citizen and 
create an unjust discrimination between persons 
engaged in business with reference to the use of 
the national ensign in their business. All parts of 
this statute must be upheld if at all on the ground 
that the legislation is within the police power of 
the State. It is elementary that to be within the 
police power the legislation must relate in some 
way to the public health, morals, safety, comfort 
or general welfare. It is not to be disputed that 
it is-for the legislature generally to determine what 
laws and regulations are required to subserve either 
of such purposes, and that the exercise of legisla- 
tive discretion in those respects is not the subject 
of judicial review, but, as was said in People, etc., 
v. Gibson (109 N. Y. 3890), “a statute to be upheld 
as an exercise of the police power must have some 
relation to those ends; the rights of property may 
not be invaded under the guise of a police regula- 
tion * * * when it is manifest such is not the 
object of the regulation.” The interdiction by the 
State of the use of a picture or representation of 
the American flag as a trade-mark, or upon trade 
labels, or in connection with an advertisement of 
merchandise, in no way relates to any one of the 
legitimate subjects to which the police power of 
the State extends. It is not to be assumed even 
that the decorous use of a representation of the 
flag for such purposes runs counter to a general 
public sentiment, or that the statute in this respect 
gives expression to a general public desire. The 
government of the United States has not prohib- 
ited the use of the flag in connection with adver- 
tisements. Trade labels of which a representation 
of the national ensign forms a part are accepted 
at the patent office, as appears upon the face of 
one of the labels annexed to the complaint in this 
matter. Such trade-marks and labels have been 
of common use. “ National flags are sometimes 
blended with other objects to catch the eye. They 
are admirably adapted to all purposes of heraldic 
display, and their rich, glowing colors appeal to 
feelings of patriotism, and win purchasers of the 
merchandise to which they are affixed. * * * 
One flag printed in green may catch the eye of a 
son of the Emerald Isle. * * * Another flag, 
with stars on a blue field and stripes of alternate 
red and white, may secure a preference for the 
commodity upon which it is stamped” (Browne on 
Trade-Marks, 265). There is nothing in the use 
of a representation of the American flag as a trade- 
mark or in connection with a trade-mark or trade 
label that inspires the idea that that flag is degraded 
or belittled. On the contrary, the remark of Mr. 


(People v. 








Browne would seem to indicate the real situation, 
namely, that their rich, glowing colors appeal to 
feelings of patriotism. 

Not relating to any legitimate exercise of police 
power, those provisions of the statute under con- 
sideration, which make it a criminal offense to use 
the national standard in connection with a trade- 
mark or trade label or advertisement of merchan- 
dise, cannot be regarded otherwise than as an un- 
authorized interference with the privilege and the 
liberty of the citizen; for liberty, as is well under- 
stood, includes the right to engage in any lawful 
pursuit not injurious to the community and sub- 
ject only to the restraints necessary for the com- 
mon welfare (People v. Marx, 99 N. Y. 386), and 
that includes the right to use all agencies cus- 
tomary and lawful in the prosecution of business; 
and it is not legitimate legislation to declare that 
one of those customary and lawful agencies shall 
become unlawful, unless its use in some way af- 
fects the public health, the public morals, the pub- 
lic peace, the public safety, the public welfare or 
the general comfort. Hence, we think as to this 
statute on the point now under consideration it is 
obnoxious to the objection that it infringes upon 
the personal liberty of the citizen. What is said 


|on this subject in Ruhetrat v. People, etc. (185 III. 


133), is pertinent and instructive: “ Legislation 
will not be allowed arbitrarily to interfere with the 
personal liberty of the citizen under the specious 
guise of an exercise of the police power, and there- 
fore it is that our courts may supervise as a judi- 
cial question a determination of the legislature to 
exercise the police power in restraint of some trade 
or calling ” (Gray, J., People v. Lochner, 177 N. Y., 
January, 1904). 

There is another objection to be considered, and 
that is, that the parts of the statute we have last 
considered offend against the provision of the four- 
teenth amendment of the Constitution of the United 
States, which declares that no State shall deprive 
any person of life, liberty or property without due 
process of law, nor deny to any one within its juris- 
diction the equal protection of the laws. What this 
provision means is proclaimed in Barbier v. Con- 
nolly (113 U. S. 27), where it said that it is “ un- 
doubtedly intended not only that there should be no 
arbitrary deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protection and 
security should be given to all under like circum- 
stances in the enjoyment of their personal and civil 
tights; that all persons should be equally entitled 
to pursue their happiness and acquire and enjoy 
property; that they should have like access to the 
courts of the country for the protection of their 
persons and property, the prevention and redress 
of wrongs, and the enforcement of contracts; 


that no impediment should be interposed to the pur- 
suits of any one, except as applied to the same pur- 
suits by others under like circumstances; that no 
greater burdens should be laid upon one than are 
laid upon others in the same calling and condition, 
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and that in the administration of criminal justice 
no different or higher punishment should be im- 
posed upon one than such as is prescribed to all 
for like offenses.” 

By the terms ol the statute applicable to this case, 
a clear discrimination is made between citizens en- 
gaged in business, in the use of a representation 
of the American flag in connection with their busi- 
ness. The merchant and the manufacturer are 
made criminals for using such representation, while 
the book publisher, the newspaper proprietor, the 
jeweler and the stationer are permitted to use the 
symbol in their business, to put it upon their mer- 
chandise, and to make profit by its use. The situ- 
ation is not saved by the introduction into the 
statute of the proviso that the stationer, the book 
publisher, the jeweler and the newspaper proprie- 
tor may use the representation of the flag so long 
as it is disconnected from any advertisement. The 
representation of the flag is impressed upon the 
goods of such persons, and they advertise by it. 
The label and the trade-mark are, or may be, 
equally impressed upon the goods of other per- 
sons. In either case there is no substantial dif- 
ference in the use of the symbol or representation 
of the flag. Certain classes of men by this law are 
allowed to use that representation of the flag, for 
their own profit, on their merchandise, while others 
are not only debarred from doing so, but are sub- 
jected to the penalties imposed for the commission 
of acrime. What is that but class legislation? 

Without regard to other and very serious grounds 
of attack upon the constitutionality of the law 
under consideration, so far as it relates to the 
charge against this relator, we are of opinion that 
the provisions of the statute under which he was 
held and detained are unconstitutional, and that the 
order appealed from should be reversed, and the 
relator discharged from custody. 

INGRAHAM and Hatcn, JJ., concur. 

Van Brunt, P. J., and LAauGuHLin, J., dissent. 

-__ HO —_ 


Hotes of Cases. 

Process — Summons — Privileged From Service — 
Non-Resident Party — Attendance at Court — Attor- 
neys—In Greenleaf v. People’s Bank of Buffalo 
(45 S. E. Reporter, 638) it was held by the Su- 
preme Court of North Carolina: 1. A managing 


to attend a sale of land under a decree of the | mons does not have that effect. 





or so much thereof as are not repugnant to the 
form of government, nor repealed, shall be in force; 
section 1367, exempting witnesses from arrest in civil 
cases during their attendance at any court and dur- 
ing the time they are going to and returning from 
the place of attendance; and section 1735, prohibiting 
any officer from arresting under civil process any 
person during his attendance on or going to and 
returning from any court of record —attorneys are 
not exempt from arrest in civil actions, except when 
they are actually in attendance in court in the due 
course of their employment as attorneys. 

Clark, C. J., in an interesting concurring opinion, 
said: The defendant, Morey, was served with sum- 
mons in this case while at a hotel in this State. He 
contends that because he was a lawyer resident in 
another State, and was attending court in this State 
as counsel in a cause therein pending, the service 
should be struck out. The proposition is a novel 
one in a land where equality before the law is the 
ruling principle, and where special privilege to any 
class of our citizens is not only not recognized by 
law, but is prohibited by the Constitution. A care- 
ful examination shows no ground for the alleged 
exemption ot lawyers from service of summons. 
There is no precedent in England to sustain the 
proposition, and none in this country, save a single 
case, a very recent one (Hoffman v. Circuit Judge, 
113 Mich. 10g, 71 N. W. 480, 38 L. R. A. 663, 67 Am. 
St. Rep. 458), which holds that a lawyer resident in 
the same State is privileged from service of a sum- 
mons while attending the Supreme Court of the 
State or going or returning therefrom; but none of 
the authorities cited in that opinion sustain its con- 
clusion. The reason given in the opinion is that 
while by statute in that State the prohibition of the 
arrest of counsel in a civil suit is restricted to the 
actual sitting of a court at which he is engaged, this 
does not repeal the common-law exemption of coun- 
sel from service of summons. But, on the other 
hand, the most eminent lawyer which that State 
(Michigan) has produced, Judge Cooley, in a note 
to his work on Constitutional Limitations (5th ed. 
p. 161), says: “Exemption from arrest is not vio- 
lated by the service of citation or declaration in 
civil cases.” Besides, there was at common law no 
exemption of lawyers from service of process other 
than arrest, and the reason for the latter was that 
it would be an injury to clients whose cause had 


| been prepared for trial by such counsel to suddenly 
officer of a foreign corporation, who is in the State deprive them of his services; but service of a sum- 


In Robbins v. Lin- 


federal court in an action in which the foreign cor- | coln ({U. S. Circuit Court for ‘Tilinois] 27 Fed. 
poration was a party, is not in an attendance on a | 342) it is well said: “Inasmuch as resident attor- 
judicial proceeding, so as to exempt him from service | neys may be served with summons while in attend- 
of a summons in an action against the corporation.| ance upon court, an attorney from another State 


2. A non-resident attorney, who is in the State to| has no greater privilege.” 
represent his clients as their attorney in a matter | here. 


This is exactly in point 
It is well known that no lawyer in this State 


pending in the federal court, is not privileged from | has ever in its history been privileged, or contended 


service of summons. 


3. Under Code, section 641,'even that he was privileged, from service of sum- 
providing that all such parts of the common law as! mons while attending court. 
were heretofore in force and use within the State, Constitution (art. 


If he were, as the 
4, sec. 22) now provides that 
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“the courts are always open,” no lawyer or judge 
could ever be served with summons. In England, 
Blackstone says (3 Bl. Com. 289) that lawyers 
could not be arrested on civil process while in at- 
tendance upon court, but couid be served with a 
bill without arrest, which was equivalent to service 
of asummons. The same is stated in 8 Bacon’s Abr., 
“Privilege” B, with the modification that, if an 
attorney is sued with another (as in this case), “he 
is not privileged from arrest, even though it is 
during his attendance in court;” the evident reason 
being to prevent class discrimination. The exemp- 
tion of lawyers from arrest, it seems, has now been 
repealed in England. In this State the English 
privilege of exemption of lawyers from arrest has 
never been recognized. It is well known that one 
of the most distinguished lawyers and judges of this 
State, whose portrait now hangs on the walls of this 
chamber, was arrested and imprisoned for debt, and 
long prevented from attendance upon court. This 
barbarous proceeding of imprisonment for debt, 
handed down from the common law, should have 
been repealed long before it was; but while it was 
in force our predecessors applied it impartially, and 
the bench did not hold their own members or their 
profession exempt. There was not at common law, 
and has not been in this State, any exemption of 
any one from service of summons, and the exemp- 
tion from arrest under our statute is conferred only 
upon witnesses and jurors (Code, secs. 1367, 1735). 
And even witnesses and jurors are not exempted 
from service of summons, since such service would 
not deprive the court of their presence. There is 
no reason why lawyers should be privileged from 
either arrest or service of summons, any more than 
other officers of the court, as sheriffs, clerks, criers 
and the like; and the legislative power has, therefore, 
seen fit to make the exemption apply only to wit- 
nesses and jurors, and, as to them, to make the 
exemption extend to freedom from arrest only. As 
to non-residents, in Cooper v. Wyman (122 N. C. 
784, 29 S. E. 947, 65 Am. St. Rep. 731), this court 
held that non-resident witnesses and suitors, coming 
into this State solely for the purposes of litigation, 
were exempt from service while here for that pur- 
pose only. This was put upon the ground of neces- 
sity, because the State could not compel their pres- 
ence, and that, since no one else could fill their 
functions, it was in the interest of justice to give 
them “a safe conduct.” But this reasoning has not 
obtained in some States, notably Illinois, which hold 
that neither are exempt from service of summons 
(Greer v. Young, 120 Ill. 184, 11 N. E. 167, citing 
authorities). In Nichols, Shepard & Co. v. Good- 
heart (5 Ill. App. 574) it was held that a defendant 
involuntarily in the State by virtue of criminal 
process is not exempt from service of summons 
(citing Williams v. Bacon, 10 Wend. 636). Other 
States hold that the rule 1s restricted to witnesses 
only (Sherman v. Gundlach, 37 Minn., 118, 33 N. W. 
549). Other States extend the exemption to parties 
also, since they have become competefht as witnesses 











(Mitchell v. Huron, 53 Mich. 541, 19 N: W. 176), 
and our State has adopted that rule, but restricts the 
exemption to those two, “ non-resident witnesses and 
parties.” An exhaustive brief of all the authorities 
showing that the privilege extends only to non- 
resident witnesses and parties will be found in the 
notes (18 pages) to Mullen v. Sanborn (25 L. R. A. 
721-738). No court whatever has in any case ex- 
tended the exemption to non-resident lawyers. The 
nearest approach to it is Trust Co. v. Railroad 
({C. C.] 74 Fed. 442), in which a subpoena served 
upon non-resident counsel, which prevented his re- 
turning home and attending to business he had left 
unprovided for, was set aside. That case is not 
sustained by any previous authority, and evidently 
rests more upon the ground stated therein that the 
non-resident subpoenaed was president of a railway 
company than because he was also a lawyer; but, if 
sound, it is very far from sustaining an alleged 
exemption from service of summons, which did not 
prevent Morey from returning home and adjusting 
his business, for the trial of his case is for a subse- 
quent term. 

The United States Constitution (art. 1, sec. 6) 
prohibits the arrest of a member of the house of 
representatives or a senator during the session, ex- 
cept for treason, felony and breach of the peace. 
There is a similar provision as to the members of the 
legislature in Nebraska. The numerous and uniform 
authorities that such privilege from arrest does not 
exempt from service of process without arrest are 
collected in a. very recent and able opinion (1903) in 
Berlet v. Weary ([Neb.] 93 N. W. 238, 60 L. R. A. 
609), and in Rhodes v. Walsh (55 Minn. 542, 57 


| N. W. 212, 23 L. R. A. 632), Gentry v. Griffith (27 


Tex. 461). For a stronger reason this is so where, 
as in most States, as well as in this, lawyers are not 
exempt even from arrest. In Lyell v. Goodwin (4 
McLean, 29, Fed. Cas. No. 8616) a service of a sum- 
mons from a United States court upon a judge of 
the State Supreme Court in his own court and while 
actually on duty was set aside because being a sup- 
posed indignity to the court, and interference with 
its business. Even if this can be sustained and ex- 
tended to counsel, neither the dignity of the court 
nor the dispatch of business, in this case, could be 
interfered with by the service of summons upon 
Morey at the hotel. Nor, in the nature of things, 
is there any reason why a non-resident lawyer, com- 
ing here for a consideration in the pursuit of his 
profession, should be exempt from the service of 
summons any more than a non-resident physician, 
or minister, or member of any other calling. The 
plaintiff sues for services rendered to the defendants 
in this State at their request. If Morey is exempt 


from service because here in the exercise of his pro- 
fession, a “commercial tourist” is by the same right 
exempt from being served with summons in an action 
for a hotel bill incurred while prosecuting his calling. 
Indeed, his ground for exemption would be more 
plausible, for he is engaged in interstate commerce, 
and the lawyer is not. 


Service of summons upon 
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neither will interfere with the dignity of the courts | Judges have never claimed for the legal profession 
or their dispatch of business. Our State extends no jor the courts any similar exemption either as to per- 
preference to non-resident lawyers over those living | sons or places. With lawyers for judges, justice 
here (Code, secs. 18, 19; Manning v. Railroad, 122 knows neither class nor caste, and admits no special 
N. C. 828, 28 S. E. 963). | privileges, and for its administration “every place is 
As far back as 1769 (10 Geo. III, c. 50) England | a temple, and all seasons summer.” 
passed a statute confirming the ruling of Sir Orlando| The judgment setting aside the service of sum- 
Bridgeman in Benyon v. Evelyn (Tr. 14 Car. II, | mons must be reversed. 
C. B. Roll) over a century before (1661), and cited | caeenemeie nena 
in Knowles’ case (12 Mod. at p. 64 [1694]) that the | Rew Books and Hew Editions. 
privilege which members of parliament enjoyed of — 
being exempt from arrest did not exempt them from | Paine’s Banking Laws. By Willis S. Paine, 
being sued, or from service of ordinary process with-| LL.D. Fifth edition. Rochester: The Lawyers’ 
out arrest. The privilege was deemed too invidious | Co-operative Publishing Co., 1903. 
a class privilege, even for that age and country, and | 
the claim was denied by parliament itself, and the | 
contention put at rest (Cassidey v. Stewart, 2 Man. 
& G. 437). It is not for an American court to re- 
verse the process, and hold that, because lawyers | 


It is now some ten years since the first edition 
of this standard work on the banking laws of the 
| State of New York was issued. During that time 
| several revisions of the statutes affecting banking 


were formerly privileged from arrest during attend- | 
ance upon court, therefore, they are exempt from 
being sued and being served with a summons. By 
the census of 1900 there were 114,703 practicing law- 
yers in the United States of whom 1,263 were in 
North Carolina. If during all these years lawyers 
had possessed the privilege of exemption from the 
service of summons, assuredly more than one case 
could be found to assert it. If it had been so 
asserted, it would have been promptly repealed by 
an act denying a similar claim that its own members 
were exempt from service of summons because privi- 
leged from arrest, and that members and senators in 
congress are not privileged from service of summons, 
though expressly exempted from arrest on civil pro- 


and many changes in the laws have been made, 
| rendering a new edition necessary. As is well 
| known to the profession, the author, Hon. Willis S. 
| Paine, LL. D., was, for a number of years, super- 
| intendent of banking of the State of New York. 
He has spent the best part of his business life in 
| mastering all branches of banking work, theoreti- 
|cal and practical. This new edition is thoroughly 
| revised and annotated to date. It includes the 
statutes of New York on banking, the National 
| Banking Act, and a complete history of the bank- 
|ing system. Full annotation also embraces the 
latest decisions of the courts and the attorney- 
general of the State. There is also included the 
full text of the so-called “ Negotiable Instrument 





Law.” The book can be profitably referred to by 


cess by the Constitution. Even the former privilege a bank’s legal adviser and by every bank officer, in 


of lawyers from arrest has been modified in Some verification of his knowledge in answering emer- 
States and expressly repealed in others, and in others | gency questions as they come up, and in acquir- 
still —as in North Carolina—it has never been | ing valuable information in the line of his work. 
recognized or acknowledged. 
Equally unfounded is the claim that service upon | The American Prisoner. By Eben Phillpotts. 
the other defendant, the officer of a corporation (Jes-| New York: The Macmillan Company, 1904. 
ter v. Steam Packet Co., 131 N. C. 54, 42 S. E. 447),| The many admirers of Mr. Phillpotts, in this 
was invalid because made when he was attending a | country, will be pleased with this, his latest story. 
sale of land under a decree of court. Such sale may, | It is entitled “A Romance of the West Country,” 
like other acts, come before a court for review; but | and the period chosen is that of the War of 1812. 
the sale itself is not a judicial proceeding, and no| The central point of the romance is the great war 
exemption from service of process extends to it. prison at Prince Town, where thousands of French 
Such exemptions are restricted to non-resident wit- | and not a few Americans were eating out their 
nesses and parties, and are permitted not on their | hearts in abject misery. The plot is full of mystery, 
own account, or for their own benefit, but for the | and is unravelled in the masterly style to be ex- 
benefit of the court in obtaining evidence at a trial, pected of one of Mr. Phillpotts’ talents. Maurice 
when the court cannot compel the presence of those| Malherb, the leading character, is admirably 
who can testify to facts in issue in the litigation.| drawn. The strange mixture of tyranny and ten- 
This can have no application to the attendance of a derness, impetuous generosity, truth and courage 
party at a sale under a decree in the cause for his is shown with all the skill of the past master. The 
own convenience or benefit. In the days of privilege, | hag, Lovey Lee, is also strongly portrayed, al- 
under the rule of ecclesiastics in England, they held | beit a trifle overdone. As for “The American 
their own profession exempt from the jurisdiction of | Prisoner,” while by no means the leading charac- 
the civil courts, and set apart certain places where | ter in the romance, he is full of manliness and no- 
all men were exempt from service of process under | bility, just such a one to please American readers. 
the “privilege of sanctuary.” The last remnant of | The book is full of surprises, thrilling incidents and 
such class privileges was repealed (21 James I).| inimitable descriptions. It strikes a fresh, pure, 
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strong note, and is well worthy of being classed as 
one of the best of this talented Englishman’s works. 


A Little Traitor to the South. By Cyrus Town- 
send Brady. New York: The Macmillan Com- 
pany, 1904. 

This little war-time comedy, with a tragic inter- 
lude, is one of the best things Mr. Brady has done. 
Miss Fannie Glen, the heroine, is a beautiful, he- 
roic, impulsive southern girl, who, contrary to the 
run of things in the ordinary novel of the South, 
does not espouse a brave Union soldier. All the 
dramatis personae are true southerners. Miss 
Fanny’s traitorous act consisted in shutting up her 
lover, Rhett Sempland, in a strong room so as to 
prevent him from going on a hazardous venture on 
the submarine boat David, to torpedo the Union 
vessel Wabash in Charleston harbor, in consequence 
of which he came very near being court-martialed 
and shot for neglect of duty and cowardice, for the 


perilous mission was one he himself had sought | 


in order to prove his personal bravery. There are a 
few othér ramifications of plot that add greatly to 
the interest, but, of course, the whole matter is 
finally straightened out and after Gen. Beauregard 
has had his fun out of the situation and scared the 
little traitor nearly into hysterics, the lovers are 
united and Sempland’s honor is not only vindicated, 
but he is promoted to a captaincy and recom- 
mended to Gen. Lee as a suitable officer for his 
staff. The story is told with spirit, freshness and 
charm, and can be recommended to all lovers of 
war-time narratives. 


Merely Mary Ann. By I. Zangwill. New York: 
The Macmillan Company, 1904. 


Literary Rotes. 


“ Herbert Spencer’s Autobiography ” is definitely 
announced by D. Appleton & Co. for March twenty- 
fifth. 


John Strange Winter’s latest novel, ‘“ Cherry 
Child,” is coming immediately from the J. B. Lip- 
pincott Company. 


Jack London’s “The People of the Abyss” 
(Macmillan), is being issued in a new, low-priced 
edition, with all the original illustrations. 


R. M. Johnston, author of the new biography of 
Napoleon, which A. S. Barnes & Co. are publish- 
ing, has just been appointed lecturer on Italian 
history at Harvard. 


The probable date of publication of Herbert 
Spencer’s autobiography will be March twenty-fifth. 
There wil! be two illustrated volumes, making alto- 
gether about 904 pages. 


A life of Prescott, the historian, by Dr. Harry 
Thurston Peck, is one of the interesting announce- 
ments in the February Macmillan bulletin. The 
work will probably not be ready this spring, how- 
ever. 

Henry Holt & Co. announce that “ The Honor- 
able Peter Stirling” has just gone to press for the 
forty-ninth time. It was the first novel of a class, 
and seems to hold the public by its picture of 
political life. 


The first work of fiction to be published this 
year by the Lothrop Publishing Company is “ The 
Human Touch,” a tale of Western American life, 





by an Englishwoman, Edith K. Nicholl, who is a 


Though more properly a sketch, rather than a| daughter of the late dean of Westminster. 


novel, “ Merely Mary Ann” is emphatically worth | Mr. Charles Hemstreet, the topographical his- 
knowing. That unassuming, simple-minded, lova-| torian of old New York, has turned historical nov- 
ble creature who fulfils the humble role of maid-of-| ejist, which is, after all, understandable. His first 
all-work in a London lodging-house on Baker Ter- | story, “ Flower of the Fort,” announced by Messrs. 
race performs her menial tasks uncomplainingly, James Pott & Co., will deal with the days when 
falls in love with the front-room lodger—an im-| wijjjam III was King. 

pecunious but high-spirited musical composer — | 
and finally becomes a millionairess through the | Mrs. John Van Vorst, whose “Woman Who 
death of a forgotten relative who had wandered | Toils” brought out Mr. Roosevelt's vigorous 
away and “struck oil” in America, is so vividly | Phrase. “race suicide,” has ready a new book, 
and artistically drawn as to suggest at least a par- | Which discusses the woman who does _hot toil. 
tial parallel in real life. The simple story is told | The book, entitled “ The Issues of Life,” is soon to 
with rare power and charm. It can be read in an be published by Doubleday, Page & Co. 

hour, but is sure to leave a lasting impression.| The Funk & Wagnalls Company has begun the 
The book is illustrated with reproductions of scenes publication of a new edition of the complete works 
from the play, now having a successful run in New| of Tolstoi, the translations being by Louise and 
York. Aylmer Maude, whose work is as competent, au- 
| thoritative and well known in England as that of 

If you want a delightful Wedding Trip take one of | Miss Hapgood is in this country. 
the new D. & B. steamers to Detroit, thence D. & C 








Lippincott’s offers as its complete novel, “A 


coast line steamers to Mackinac Island. Staterooms | provident Woman,” by Neith Boyce. Besides 
and Parlors reserved in advance. Send 2c, for | eight short stories of varied theme and interest, it 
| contains a paper of Whistler memories, entitled 
=“ Cousin Butterfly.” The description of Whistler 
‘as he appears before an astonished maid servant 


pamphlet. 
Address, A. A. ScHantz, 


G. P. T. Mgr., Detroit, Mich, 
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may indicate the character of the paper: “ The odd, 
sombre figure, silk hat in hand, flowing tie, gar- 
denia in buttonhole, bows, and smiles again, the 
diabolic mustache curling upward, revealing red 
lips, gnarled white teeth, one eyebrow lifted 
elfishly.” 


Alfred Russel Wallace’s “Man’s Place in the 
Universe,” the late Auguste Sabatier’s “ Religions 
of Authority,” together with a striking novel of the 
near East, “ Said the Fisherman,” form the con- 
tribution of Messrs. McClure, Phillips & Co. to 
the spring record of books thus far—certainly a 
remarkable showing. 


Mr. Frederick S. Field, the son of Eugene Field, 
has prepared an edition, limited to 500 numbered 
copies, of his father’s “ Love Songs of Childhood.” 
This is an exact fac-simile of the poems, with auto- 
graphs and signatures of the children to whom they 
were dedicated, as the author wrote them out be- 
fore his death in a blank book. 


The Messrs. Scribner have nearly ready a novel 
of American navy life called “ Peace and the 
Vices,’ by Anna E. Rogers, author of “ Sweet- 
hearts and Wives.” 





The story begins in Washing- | 


ton, comes to a crux in Japan, and ends on a ranch | 


in California on the eve of the war with Spain. 
It has the inevitable love tale of much originality. 


Extracts have been made from a long series of | 


letters written by the late Lord Acton to Glad- 
stone’s danghter, Mrs. Drew, for a volume which 
the Macmillan Company will publish. 


They are | 


said to be exceptionally brilliant and interesting in | 


themselves, and to tell a good deal that is new 
about the political and social world in England a 
iew decades ago. 


Hall Caine has assured his friends that the re- 
ports of his ill-health have been greatly exag- 
gerated. He has merely been suffering from in- 
somnia, for which the new novel he is at work on 
is to blame. He will have his revenge. The hun- 
gry presses of his publishers are only waiting for 
the last stroke of his pen to multiply indefinitely 
that sleepless pillow. 


A love story written almost wholly in dialogue, 
entitled “A Woman’s Will,” is among Little, 
Brown & Co.'s spring announcements. The author 
is Anne Warner, a frequent contributor to the peri- 
odical press during the past few years. It is a story 
of an unhappy American widow's summer on the 
Continent. The scenes of the story include Munich, 
Zurich and Lucerne. 


Messrs. Little, Brown & Co. have in preparation 
for publication this spring three new novels, “ Anna, 
the Adventuress,” by E. Phillips Oppenheim, au- 
thor of “A Prince of Sinners;” “The Rainbow 
Chasers,” by John H. Whitson, a tale of the West- 
ern Kansas land boomers in 1885; and “ The Wood 
Carver of ’Lympus,” a story of the Green Moun- 
tains, whose hero is an invalid, by Mary E. Waller. 





New authors are apt to bid for notice with purple 
and vermilion stories, but the first novel of Mrs. 
Sara Andrew Shafer is recommended by the Mac- 
millan Company for its modest, unobtrusive color. 
It is called “The Day Before Yesterday,” and is 
concerned with a middle-western village neighbor- 
hood, where the inhabitants are at this moment be- 
ginning to learn that there is war between Russia 
and Japan. 


The Bobbs-Merrill Company announces a small 
and very handsome edition of the “ Love Letters 
of Abelard and Heloise,” the issue to consist of but 
527 copies, of which 515 will be on English hand- 
made paper, and the remaining twelve on imperial 
Japan vellum. The work will be elaborately printed 
in red and black, the type pages set in antique 
borders, the whole giving an impression of the 
beauties of the best of early printing. 


Messrs. Houghton, Mifflin & Co. announce the 
publication, this spring, in a limited edition, of a 
volume of “ Louisiana Purchase Papers,” contain- 
ing a paper by Thomas Jefferson on the boundaries 
of Louisiana, together with the famous journal of 
William Dunbar recounting his journey up the 
Red and Washita rivers. Both these invaluable 
records are now first printed, and will form addi- 
tions to Americana of the utmost interest. 


Edith M. Nicholl, daughter of the late dean of 
Westminster, has a novel called “The Human 
Touch,” in the press of the Lothrop Publishing 
Company. New Mexico is its background. Other 
novels promised shortly by this house are “ The 
Loves of Edny,” by Rose Cecil O’Neill, who also 
illustrates the story; “ The Little Green Door,” by 
Mary E. Stone Bassett, author of “ Judith’s Gar- 
den;” “The Dragnet,” by Evelyn Snead Barnett, 
and “ The Way of the Transgressor,” by Howard 
Fielding. Harry Leon Wilson is also busy with a 
new story. 


Mr. Thomas Nelson Page’s article on “ The Ne- 
gro: The Southerner’s Problem,” holds first place 
among the leading features of McClure’s Magazine 
for March. This first paper is largely introduc- 
tory, dealing first with the attitude of North and 
South since Booker Washington dined at the White 
House and was insulted by educated members of 
his own race in Boston, and then with the condi- 
tion of affairs at the close of the Civil War. The 
second paper is to appeaf in April. Myra Kelly 
furnishes another of her humorous, sensitive stories 
of the schools of the lower East Side, and Anthony 
Hope has a new romance. The contents: “ The 
Problem — Frontispiece,” Henry McCarter; “ The 
Alien of the Wild,” Charles G. D. Roberts; “A 
Kind of Hero,” W. H. Boardman; “ The State of 
Kentucky vs. Caleb Powers,” Samuel Hopkins Ad- 
ams; “ The Riddle of Countess Runa,” Anthony 
Hope; “ The Coward,” Edward Cummings; “ The 
History of the Standard Oil Company—II. The 
Troubles of a Trust,” Ida M. Tarbell; “A Candid 
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Violet,” Jeannette Cooper; “When a Man’s Wid- 
owed,” Myra Kelly; “ The Terminal,” Mary Stew- 
art Cutting; “Song,” Gouverneur Morris; “ The 
Run of the ‘Altamaha,’” Joseph Stickney; “A Hun- 
dred Miles an Hour,” Henry S. Pritchett; ‘“ Genius 
— Poem,” Florence Wilkinson; “ The Negro: The 
Southerner’s Problem,” Thomas Nelson Page; 
“ The Colonel and the Horse Thief,”’ Rex E. Beach. 


A timely publication will be the fifth edition of 
the late Mr. W. E. Hall’s well-known “ Treatise 
on International Law.’’ This has been edited for 
the Oxford University Press by Mr. J. B. Atlay, 
and new matter has been introduced in order to 
bring the book down to date. Events in Japan and 
China, the Venezuela boundary dispute, The Hague 
conference with its various conventions, together 
with incidents in the Spanish-American War and 
England’s war in South Africa are among the topics 
which have demanded Mr. Atlay’s notice. The book 
will be issued at once. 


Frederick Orin Bartlett, whose first novel, “ Joan 
of the Alley,” is just published by Houghton, Mif- 
flin & Co., is a New Englander, twenty-seven years 
old. He was born at Haverhill, Mass.; went to a 
private school at Boston: was in France three 
years; came back in poor health, and retired to a 


country academy, whence he emerged in time to) 
enter Harvard with the class of 1900. After two)| 


years of college he went into journalism, and is at 
present with the Boston Herald. He recently beat 
out 9,600 other competitors for a prize of $500 of- 


fered by the Ladies’ Home Journal for the best} 


short love story. 


A collection of short stories by Henryk Sienkie- 
wicz, the well-known Polish author, is announced 
for publication this spring by Little, Brown & Co., 
the authorized publishers of Sienkiewicz in this 
country. These stories have been translated by 
Jeremiah Curtin, who has just paid the great Polish 
author a visit at his home in Warsaw. The title of 
the book will be “Life and Death and Other 
Legends and Stories,” the initial story, “ Life and 
Death,” a Hindu legend, being Sienkiewicz’s latest 
work. The author read this legend before an en- 
thusiastic audience in Warsaw last month. 


The North American intends to give the Russo- 
Japanese war and the far eastern problem the same 
authoritative treatment that it has given to all the 
leading problems of the day under its new man- 
agement. The Japanese minister at Washington 
opens the March issue with an explanation of 
“Why Japan Resists Russia.” Elsewhere the im- 
perial Chinese vice-commissioner to the St. Louis 
Exposition writes of “A Menace to American Trade 
in the Far East.” The contents: “ The War in the 
Orient: Why Japan Resists Russia,” His Excel- 
lency Kogoro Takahira, Japanese minister to the 
United States; “ England and the War,” Sydney 
Brooks; “American Commercial Union,” Wharton 
Barker; “Centennial of the British and Foreign 


Bible Society,” Dr. Daniel Coit Gilman; “ Woman 
Suffrage: Its Advantage to the State,” Ida Husted 
Harper; “ The Polar Campaign,” Dr. J. Scott Kel- 
tie; “ Elasticity and Sound Banking,” Prof. F. A. 
Cleveland; “Anti-Canteen Legislation and the 
Army,” Chas. E. Littlefield; “A Menace to Ameri- 
ca’s Far Eastern Trade,” Wing Kai Kah; “An Un- 
technical View of Warfare,” Lieut.-Commander 
Roy C. Smith, U. S. N.; “ Poetry and Poets of 
America — III,” Churton Collins; “The Son of 
Royal Langbrith — III,” W. D. Howells. 


The Bobbs-Merrill Company (Indianapolis) have 
confirmed the rumor which has been for some time 
in the air, that they will in future direct the for- 
tunes of “The Reader.” They say, in regard to 
their intentions: “It is the ambition of the firm 
to publish an American magazine, American as 
typified by the west. ‘The Reader’ is not to be 
local, nor to be bounded by any geographical lines, 
but will make its appeal and draw its inspiration 
from the entire country.” Mr. Hewitt Hanson 
Howland, who for a number of years has been 
editor and literary adviser of the Bobbs-Merrill 
Company, will assume the directorship. The New 
; York office will remain in charge of the former 
|editor, Mr. Mitchell Kennerly. 





William H. Rideing’s new novel, “ How Tyson 
| Came Home,” will be published simultaneously in 
| England and America by John Lane, early this 
|month. It is properly called “an international 
story,” for its action moves from fashionable Lon- 
don and a delightful country-house, in the Isle of 
Wight, to the marvelous mesa country of the South- 
west, where it has a background of military posts, 
Indian pueblos and a bonanza mine. In one re- 
spect it is unique: it has two heroines, but no hero 
—one a beautiful and spontaneous girl of the far 
West, and the other an intelligent and serious but 
charming type of an English college girl. Though 
no hero, Tyson himself is said to be an essentially 
new character in fiction. ‘ 


The American Monthly Review of Reviews for 
March sustains its reputation in high-class monthly 
journalism. Very full and interesting treatment is 
given to the war in the far East. Besides the 
articles on the Russian and Japanese commanders, 
there are appreciative sketches of the late Senator 
Hanna, the late Hermann von Holst, the historian, 
and the new papal secretary of state, Cardinal 
Merry del Val. A descriptive article, copiously 
illustrated, on the Baltimore fire, is supplemented 
by a thoughtful paper, the ‘‘ Lessons of the Balti- 
more Disaster,” by William J. Fryer, an architec- 
tural expert. Desert irrigation in the far West is 
treated in a comprehensive paper, with many illus- 
trations, by L. R. Freeman. An interview with the 
new Pope is reported, illustrated with a reproduc- 
tion of a painting of the Pontiff by the artist Thad- 
deus. There is a double-headed article on the 





Island of Haiti, “Santo Domingo; A Turbulent 
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Republic,” by Charles S. Salomon, and Francis | 
Trevelyan Miller writes on “A Century of Inde- | 
pendence in Haiti.” The subject of Panama and 
the canal comes in for consideration in two articles, 
one on “ Panama and Its People,” by Francis G. 
Nicholas, who has explored the isthmus and written 
a book on it, and the other a symposium, with | 
interpretation, of ‘ Latin-American Views of | 
Panama and the Canal,” by Louis E. Van Norman. | 
In this number also appear, “ What the People 
Read in France;” the “ Latest Military Sensation 
in Germany,” being a review of Lieutenant Bilse’s | 
famous book, “A Little Garrison,” besides the reg- | 
ular departments, “ Record of Current Events,” | 
the “ Cartoons on Current Topics,” the “ Leading | 
Articles of the Month,” and the “ Review of Peri- | 
odicals ” and the “‘ Book Reviews.” 


The most important announcement made thus far 
this spring in the book world is that of the “Auto- 
biography of Herbert Spencer,” which the Ameri- 
can publishers of the great philosopher, Messrs. 
D. Appleton & Co., promise for May or early June. 


This autobiography was begun in 1874 or 1875 and} 


finished in 1894. John Stuart Mill’s account of his 
early training by his father is said to have been the 
incentive that first led Spencer to devote his spare 
hours to a chronicle of his own early education by 
his father, in such complete contrast to that of Mill, 
and, as he thought, so much more rational and 
practical. From this beginning sprang the auto- 
biography, which, we are informed, has been in 
type for some years, and received a final revision at 
the author’s hands. The work will be in two 
volumes, profusely illustrated. 


a 





Legal Actes. 
— | 
They tried the right man at Keyser the other day, | 
for murder, and acquitted him. Then they put the | 
wrong man on trial, and the right man went on 
the witness stand and testified that he, the witness, 
committed the murder. They both went free, and 
the murder goes unavenged. The bystanders, of 
course, exclaim about the technicalities of the bar 
that reaches such a result. But whether it is worse 
to let one guilty man go free than to have an inno- 
cent man remain in jeopardy all his life, it is well 
that some things be settled; and there would be 
less respect for the law if a criminal court’s verdict 
of acquittal did not acquit, than to find it reopen- 
ing and revising its mistakes from time to time. 
It's a good thing for a court to make a show of 
infallibility even if that be a presumptive presump- 
tion The Bar (West Va.). 


The New York Court of Appeals has upheld the 
lower courts in declaring unconstitutional the law 
abolishing the office of superintendent of the Albany 
county penitentiary and placing the institution in 
charge of the sheriff. This was done in sustaining 





a mandamus order directing County Treasurer 


Howe to pay the salary of Superintendent Corscad- 
den, refused him since the law went into effect. 
The judgment allowing Mr. Corscadden to recover 


| the money due him, however, is reversed on a tech- 
| nicality and his complaint dismissed, 


the ground 
being that the action should have been begun in a 
court of law instead of a court of equity. The opin- 
ion of the court expressly states that the statute 
under which it was brought to remove him from 


| office was unconstitutional and, therefore, if he be- 
| gins an action in a court of law that that court is 


bound by this decision to decide in his favor. The 
act was declared unconstitutional because the title 
of the law does not explain what the law contains. 


Colonel Timothy E. Ellsworth, who died recently 
|} at Lockport, was prominently identified with the 
politics of Western New York for many years. He 
was born in East Windsor, Conn., September 21, 
1836. He went to Rochester, N. Y., when a youth, 
prepared for college, and was graduated from the 
University of Rochester in 1857. He then began 
the study of law at Lockport and was admitted to 
the bar. When the Civil War broke out he raised 
a company and became its captain. He served 
throughout the war, rising to the rank of colonel. 
For a time he was aide-de-camp to General Wads- 
worth. Returning to Lockport, Colonel Ellsworth 
resumed the practice of law, in which he continued 
till his death. From 1870 to 1878 he was collector 
of customs at Niagara Falls. From 1881 to 1884 he 
was a State senator, and part of the time served as 
chairman of the judiciary committee. In 1895 he 
was again elected to the State senate and served 
till the session of 1903, when he was succeeded by 
Senator L’Hommedieu of Medina. During part of 
this time Colonel Ellsworth was the temporary pre- 
siding officer and the Republican leader of the sen- . 
ate. In the fall of 1902 he was the permanent chair- 
man of the Republican State convention. 


The New York Court of Appeals has handed 
down an important decision relative to the manner 
of administering the so-called Odell indirect tax 
law of 1901, imposing a tax of one per cent upon 
the surplus and undivided profits of savings banks. 
The court affirms the determination of the Appel- 
late Division, which upheld the law in general, 
except in one particular. It dissents from that court 
and orders that in the case at issue, that of the Bank 
of Savings of the City of New York, the sum of 
$296,500 shall be deducted from the value of the 
surplus and undivided earnings, and that the tax 
be computed upon the balance. The assessment as 
so modified is affirmed, without costs on appeal to 
either party. The effect of the decision is that 
where the market value of securities is less than the 
par value, the tax shall be imposed upon the true 
market value. The opinion of the court, written 
by Judge Haight, says: “The comptroller, in 
ascertaining the value of the relator’s surplus and 
undivided earnings, appraised the bonds belonging 
to the relator at their face value, notwithstanding 
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the fact that it appeared that the market value of 
some of the bonds was less than their face value, 
and that the difference between such valuations 
amounted to $296,500. The statute imposing the 
tax contains no provision for the valuation of the 
securities held by the bank at their ‘ face value,” but 
instead thereof the provision is ‘the par value of 
its surplus and undivided earnings.’ While it may 
be conceded that the words ‘ par value’ ordinarily 
are to be given the same meaning as ‘face value’ 
when applied to bonds and stocks having a face 
value, yet when used as applying to the surplus and 
undivided earnings and not limited to bonds and 
stocks, the meaning may be very different. Under 
the banking law, the surplus in savings banks is the 
fifteen per cent accumulated above the amount due 
depositors. It is upon this surplus and undivided 
earnings that the legislature has authorized the im- 
position of a franchise tax, and that statute ex- 
pressly provides ‘that in determining the per cent 
of surplus held by any savings banks, its interest- 
paying stocks and bonds shall not be estimated 
above their par value, or above their market value 
if below par.’ This rule should apply to determina- 
tion of value under this statute. It has never been 
the legislative purpose to require property valued 
for assessment to be appraised above its actual 
value, even if it had the power to do so.” The State 
will lose a large amount of money in consequence 
of this decision, upon assessments already made 
under the excluded interpretation of the statute by 
the comptroller. 


Governor Odell has reported to the legislature 
that during 1903 he exercised executive clemency 
in fifty-six cases, granted eight respites in murder 
cases, thirteen pardons, and commuted sentences in 
the cases of thirty-five. The murderers who were 
granted respites, but who died in the electric chair 
during the year, included James P. Sullivan, of 
Schoharie; Arthur Flanigan, of New York; Willis, 
Burton and Frederick Van Wormer, brothers; Pat- 
rick Conklin and Clarence Egnor. Thomas Tobin, 
who was respited in December last, will die at 
Sing Sing March fourteenth. Commutations were 
granted in six cases of murder and two of man- 
slaughter, but in one case only was the murderer 
saved from the electric chair. This was on March 
fourth, when Luigi Filipelli, of New York, was 
saved from death to serve a life imprisonment. The 
judges of the Court of Appeals recommended the 
case as one suitable for executive clemency. 


Whenever any great calamity causing the death 
of a number of people occurs, there is an immediate 
discussion in the public press, and sometimes even 
by attorneys, as to the complications that may re- 
sult in the settlement of estates, if several persons 
of the same family have perished in the disaster. 
This arises again as a result of the terrible Chicago 
theater fire. The press is discussing the problems 
that will confront the courts in determining which 
of the various members of a family that were lost 





died first. Much of this discussion proceeds on the 
assumption that there are rules of presumption re- 
specting persons of different sexes and ages. There 
has been a widespread misunderstanding on this 
subject, and the error still persists in the minds of 
a great many people, including some members of 
the legal profession who have not had occasion to 
make a special examination of the subject. This 
subject was very thoroughly examined, with a re- 
view of all the English and American authorities, 
in a note in 51 L. R. A. 863. The result of the in- 
vestigation of all the authorities may be briefly and 
simply stated by saying that at common law, the 
rule of which is still in force in all the States of the 
Union, except California and Louisiana, there is 
no presumption whatever upon the subject of sur- 
vivorship if several persons perish in the same dis- 
aster. Neither age nor sex is sufficient to create 
any such presumption. The case is simply open to 
evidence, unaffected by any presumption. There- 
fore, whoever claims an inheritance or any other 
advantage based on the supposition that one of 
the persons survived the other must prove the fact. 
In the absence of any proof he must fail. In effect 
it is almost invariably the same as if there were a 
presumption that both persons died at the same 
moment. In reality there is not such a presump- 
tion, but the result to one who bases any claim upon 
the survivorship of one or the other of the parties 
is the same as.if the law made a presumption that 
both died at the same instant. With the law on 
this point clearly in mind, the difficulties of the sub- 
ject mostly disappear, unless there is some affirma- 
tive evidence to show that one of the persons sur- 
vived the other.— Case and Comment. 


The question as to whether a passenger on a rail- 
road train, riding on a free pass who loses his life 
on account of an act of carelessness on the part of 
the railroad company, stands on the same footing 
as a passenger who pays his fare, has been decided 
by the United States Supreme Court against the 
free passenger. The case in which the opinion was 
rendered was that of the Northern Pacific Railroad 
Company against Louise H. Adams and Frank H. 
Adams, heirs of Jay H. Adams, an attorney-at-law 
of Spokane, Wash. Mr. Adams was killed while 
riding on a pass which contained a stipulation ex- 
empting the railroad company from liability in case 
of accident. The Supreme Court held that there is 
nothing in public policy to prevent a contract between 
a common carrier and a free passenger exempting 
the carrier from liability in case of accident. 


Notice of protest of a bill of exchange, to a 
drawer who has executed an assignment for benefit 
of creditors is held, in Taylor v. Citizens’ Savings 
Bank ([Ky.], 61 L. R. A. 900), to be sufficient to 
bind its estate in the hands of the assignee. The 


other cases as to whom notice of protest or non- 
payment should be given after appointment of re- 
ceiver, assignee, or other representatives of insolvent 
are collated in a note to this case. 








